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HIS learned piece is ſo Well known, and hath 
already found ſo kind entertainment, that 
there will be little need to recommend it : The Laws 
of Sewers whereof it treats are of general concern- 
ment, as well to inland Counties through which Ri> 
vers run, as to maritime, and their uſe and impor- 
tance is ſuch, as without the due execution of them; 
we- ſhould be expoſed to the rage and violence of that 
mercileſs Element which ſurrounds us, Rivers would 
by Impediments and Annoyances be obſtrudfted in their 
courſes ; Bridges, Calceys, Havens and Ports would 
fall to decay; in a word, the Gates which now open. 
and. let in commerce; and. the Ways that convey and 
lead it through the Kingdom would fail us. 

The Authour was a Gentleman of excellent parts, 
both natural and acquired, and had attained to great 
knowledge in the Laws of this Realm, which were 
his Profeſſion ; And being for many years a Commiſ- 
froner of Sewers in his native Countrey of Lincoln- 
ſhire, which abounds in vaſt Fens and Mariſhes, he 
particularly applied. himſelf to. the ſfludy of theſe 

A 


2 Laws. 


- 7" Þ 
. 
by ? 


To the Reader. 


 Laws'of Sewers, and. made choice to read upon the 
Statute of 23 H. 8. cap. 5. whereon that Commiſſi- 
on is principally grounded. 

Wherein how far he rea? outg Ih all others who 

written of that- it judganent 
bh liteneſs he hath h Ne as we Lan Rhine: 
at #jo C _ -law, as the ſeveral branches of this 
Statute, and how he hath ao the moſt dark, 
difficult and knotty parts thereof plain and' in- 
 zelligible, mill. eaſily ' appear to the diſcerning 
Reader. 

That which is added in a ROWE letter, will it's 
hoped” prove not unacceptable; Here and there is a 
rouch upon ſome points controverted by our Authour ; 
and the reſt. gives you the Judgments and Reſolutions 
of the Reverend Fudges upon the Laws of Sewers, 
ſome of them before his time, but not then made 
publick, and others ſince wherein care hath been 
taken that nothing ſhould be omitted that could be 
found. pertinent to this ſubjeR. 

However our Authour hath this right done him, that 
nothing is impoſed on him but what was his own, the 
Additions being ſufficiently diſtinguiſhed by the Cha- 


rater. 
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- & 1 24 for rar Margent 7bid, p. 76. 1. 24. for Ports, 
* 93: © WI Ove» P. 94+ 1. 30. for contagious, 
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* the ſam&e Rivers and other Water-courſes, to the ineſtimable 


{ A general Af concerning Commiſſions of Sewers 
to be direfted in all parts within this Realm. 


UR Sovereign Lord the King , like a vertuous and 23.8. c. 5- 
() moſt graciousPrince, nothing Earthly ſo highly wey: 
ing as the advancing of the common profit , wealth 
and commodity of this his Realm, conſidering the' daily 
reat- damapes and loſſes which have happened in marry and 
vers parts of this his faid Realm, ' as well.by-the reaſon of 
the outragious flowing ſurges and courſe of the Sea; in and 
upon mar | 


h groundsard other low places hetetofore through 
politick wiſedom won and made profitable for the great 
Common-wealth of this Realm, as alſo by occaſion of Land- 
waters and other outragious Springs; in'and upon Meidows; 
Paſturesand other low Grounds adjoyning to Rivers, Flouds, 
and other Warter-courſes. ' And over thit;: by and through 
Mills, Mill-dams, Weres, Fiſhgarths,” Kedels; Gores, Gotes, 
Floudgates, :Locks and other impediments, 'in' ind upon 


damages of the Common-wealtlyof thisReatrti; which daily 
is likely-more and more to encreaſe, unleſs ſpeedy redreſsand 
remedy be ia this behalf ſhortly-provided>'wherein albeir 
that divers and many proviſions have been before this time 
made and ordained , yet [none of them are ſufficient re- 
medy for refortnation'of' the Premiſſes.: Þath' therefore 
by deliberate-advire<aand afſent 'of 'his Lows Spiri- 
tual and: Tempozal!, and" alſo*-bis- loving Com- 
mons in this preſent Paxltainent aſſembled; - ozdaf- = 
ned; 'e ed and” enaded, that Commiſſions of | 
Sewers, . and other the: pzemifſes ſhall be direced-in 
all parts withintbis Ream from cine ro time, where 
and when need ſhall require accozding to the: manner, 
fozm, 'teno2 and PIENEALS enſuing, to _ wm 
| antia 


(2) 

Gantial and indifferent perſons as (hall be named by the 
Es 021 of England, and 
the rwo chief Juflices foz the time being, 02 2 by thzee of 

rhem, whereof the Lozd Chancelloz to be 
The form of © Henry the Eighth, &c. Know ye, that prafnuch as the 
Th- CO Walls, Dirches, Banks, Gutters, Sewers, Gotes, Calcies, 
Sewers Bridges, Streams, and other defences by the coaſts of the 
. - -. bas and marſh ground being and lying within the li- 
mits of A, Bor C, 1n the EE or Counties of or 
in i es confines of the ſame, by rage of the Sea, 
oogend Lf and by new mean of the trenches of freſh 


wares courſe by divers ways to the 

| ID EE deokrns —_ alſo w_ com- 

mon es 'of 9 ers in the Rivers, 
The ſeveral Sty pu ater Tu ds wan the limits of A, B or 
ors ty uo or in | the bor- | 
Commiſſion T2 


Trav 


mpediments, Or annoyances, /be letted or 
Tp S: crore row ry rye 

reparation of the ' ſaid Walls, Ditches ; Banks ; 
-— Sewers, ty node eng Calcies, Bridgesand Streams. 
And alſo by mean of ſetting up, erectiog,, makiog and in+ 
larging/ of the:faid  Fiſhgarths , Mill-dams, Locks, -Heb- 
bing-wears, Flecks Floudgates and other like annoyances 
1n-tune paſt, -hath ed; and yet-is to be feared, thar 
al hurt, loſs and damage js-like..to inſuc, unleſs 

ſpeedy, remedy. be provided in;that behalf. | 

Em We therefore forthat by reaſon;of our;dignity and pre- 

rogytive royal we be;;bound : to . provide: tor the ſatety 
laann'o of gon Realm of England, willing thar 
had in the. Premiſſes-;; have aſſigned 
you and fx — of the; which we willithat A, Band C 
Jhall be three: to: be our; Juſtices.to ſurvey ithe ſaid Walls, 


_ 4 
authoriſed to 
doe. 


N_ Ditches , Banks;, Gutters, . Sewers,” 'Gotes, Cal- 
cies, Bridges, Trenches, Mills:, Mill-dams , Floudgates , 
Ponds, 


Mika... « TDMA. 
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Ponds, Locks, Hebbing-wears, and other impediments , 

lets and annoyances aforeſaid, and the ſame cauſe to be made, 

corre&ted , repaired, amended, put down or reformed, as 

caſe ſhall require after your wiſedoms and diſcretions, and 

therein as well ordain and doe after the form, tenor and ct- 

fe&t of all and ſingular the Statutes and Ordinances made 

before the firſt day of March, in the three and twentieth 

year of our Reign, touching the premiſſes, or any of 

them, as alſo to enquire by the oaths of the honeſt and raquiry by 

lawfull men of the faid Shire 'or Shires , place or places , _—_ 

where ſuch defaults or annoyances be, as well within the Li- noyances 

berties as without (by whom the truth may the rather <o=<- 

be known) through whoſe default the faid hurts and da- 

mages have happened, and who hath or holdeth, any Lands 

or Tenements, or common of , or profit of fiſhing, 

or hath or may have any hurt, Toſs or diſadvantage, by any 

manner of means in the ſaid places, as well near to the faid 

dangers, lets and impediments, as inhabiting or dwelling 

thereabouts by the faid Walls, Ditches, Banks, Gutters, 

Gotes, Sewers, Trenches and other'the faid Impediments 

and Annoyances. Arnd'all thoſe perſons, and every of them! adefling the 

ro 'tax, aſſeſs, charge, Uiſtrain and puniſh, as well within perſom robe 

the metes, limits and bounds of old time accuſtomed or ; tw the 

otherwiſe, as elſewhere within our Realm of” d, af- charge- 

ter the quantity of their Lands, Tenements and Rents, by 

the number of: Acres and Pearches, after the rate of every 

Perſons Portion, Tenure or Profit, or after the quantity of 

their common of paſture, or profit of fiſhing, or other com- 

modities there, by ſuch ways and means, and in ſuch man- 

ner and form, as to you or fix of you, whereof the ſaid A, 

B and C to be three, ſhall feem moſt convenient tobe ordai- 

ned and done for redreſs and reformation to be had in the 

premiſſes : and alfo to reform, repair and amend the faid 

Wails, Ditches, Banks, Gatters, Sewers, Gotes, Calcies, 

Bridges, Streams, andotherthe premiſſes, in all places need- 

fall : and the ſame as often, and where need ſhall be to 

make new, and to cleanſe and purge the Trenches, Sewers 
| -. WG 


and 


an- 
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and ditches in-all places neceſſary. And farther; to reform, 
amend, ct and overthrow all ſuch Mills, Streams, 
Ponds, Locks, Fiſhgarths, Hebbing-wears, and other impe- 
diments:and annoyances aforeſaid, as ſhall be found by in- 
quiſition-or: by-your ſurveying; and diſcretions to be ex- 
Appointing ceſſive or hurtfull, And alſo to depute and aſſign diligent , 
Ca faithful and true Keepers, Bailiffs, Surveyers , Collectors , 
Surveyors, Expenditors, andother Miniſters, and Officers for the ſafety, 
eng ner it- conſervation, reparation, reformation and making of the pre- 
cers. miſſes, and every of them, and to hear the account of the 
; Colledtors and other Miniſters, of, and for. the receit and 
laying out of the money that ſhall be levied and paid, in 
and about the making, repairing, reforming and amending 
of the ſaid: Walls, Ditches, Banks, Gutters, Gotes, Sewers, 
Calcies, Bridges, Streams,. Trenches, Mills, Ponds, Locks, 
Fiſhgarthes, Floudgates, and other impediments and annoy- 
Diſable ances aforeſaid, And to diſtrain for the arrearages of every 
—_ * ſuch' colle&ion, tax or afſeſs, as often as ſhall be expedient, 
the money or otherwiſe to puniſh the debtors and deteinors of the ſame, 
aſſeſſed, by. fines, ametciaments, pains, or other like means after 
Taking of . , your: good diſcretions. | And alſo to/arreſt and take as ma- 
Labourer ny. Carts, Horſes, Oxen, Beaſts, and other inſtruments ne- 
Carriages, eſſary, and as many Workmen and Labourers, as for the 
Timber, nd {aid works and reparation. AID Paying ay ame 

aries, — competent: wages, ſalary” and ſtipend im that behalf :: ar 
alſo to take ſuch and as many Trees, Woods, Under-woods 
and Timber, -and other neceſlaries, as for the ſame works 
and reparations ſhall-be ſufficient at a' reaſonable. price by 
you or-ſix of you, - of the: which We ppl that A, B and C 
ſhall be three. toi be aſſeſſed or limited as well within the 
limits and; bounds atoreſaid,. as in.any-other place within 
FT” | the ſaid County or Counties near unto the faid places: and 
To make to make /and- ordain-Statutes, Ordinances, and proviſions 
vn rmachny from timeto time, as the caſe ſhall require, for the ſafeguard, 
© conſervation], redreſs ,, correttion- and reformation of the 
premiſfes;'and of every; of them, and the parts, lying to the 
ſame neceſſary and behoovetull, after the laws and noms | 
Q 
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(s) F 
of Romney-marſh, in the County of Kent, or othewile, by 


. any ways or means after your own wiſedoms and diſcre- 


tions. And to hear and determine all and ſingular the pre- 
miſſes, as well at our ſute, as at the ſute of any other what- 
ſoever, complaining before you or fix of you, wheregf A, B 
and C ſhall be three after the laws and cuſtoms aforeſaid, or 
otherwiſe by any other ways and means after your diſcreti- 
ons. And alſo to make and direCt all writs, precepts, war- Awarding of 
rants, or other commandments by virtue of theſe preſents, Wis ae 
to all Sheriffs, Bailifls, and all other Miniſters, officers, and $herifs, Bai- 
other perſons, as well within liberties as without , before ifs, and 0- 
you or ſix of you, whereof the ſaid A, B and C to be three, ** 
at certain days, terms, and places to be prefixed, to be retur- 
ned and received. And farther to continue the proceſs of 
the ſame, and finally to doe all and every thing and Fnngs, 
as ſhall be requiſite for the due execution of the premiſſes , 
by all ways and means after your diſcretions. , And there- 
fore we command you that at certain days and 'plates , 
when and where you, or ſix of you, whereof the ſaid A, B 
and C to be three, ſhall think expedient, ye do ſurvey the 
ſaid walls, fences, ditches, banks, gutters, gotes, ſewers, cal- 
cies, ponds, bridges, rivers, ſtreams, water-courſes, mills , 
locks, trenches, filhgarths, floudgates, and other the lets, im- 
diments, and annoyances aforeſaid, and accompliſh, tulfill, 
+ and determine all and ſingular the premiſſes in due 
form, and to the effect aforeſaid, after your good diſcretions : 
and all ſuch-as ye ſhall find negligent, gainſaying, or rebel- To compet 
ling in the ſaid works, reparations or reformation of the others to o- 
premilſſes, or negligent in the due execution of thisourcom- 37, 
miſſion, that ye do compell them by diſtreſs, fines and a- 
merciaments, or by other puniſhments, ways or means, 
which to you or fix of you, whereof the ſaid A; B and C 
ſhall be three, ſhall ſeem moſt expedient for the ſpeedy re- 
medy, redreſs and reformation of the premiſles, and due exe- 
cution of the ſame. And all ſuch things as by you ſhall be 
made and ordained in this behalf, as well within liberties as 
without, that ye do cauſe the fame firmly to be obſerved, 
| doing; 
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therein as toour Juſtices appertaineth, after the Laws 
tutes of this our Realm, and to your wiſe- 
_— and diſcretions. Saved always to us ſuch fines and 
A command- amerciaments as-to us thereof ſhall belong. And we _— 
ment t9 the command our Sheriff or Sheriffs of our ſaid County o 
return before Counties of that they ſhall cauſe to come "or 
C—_— fore you or ſix of you,of the which A, B and Cſhall be three, 
arors as, at ſuch days and uy as ye ſhall appoint to them, ſuch 
tall be ex and as many honeſt men of his or their Bayliwick, as well 
os. '* within the liberties as without, by whom the truth may 
beſt be known, to inquire of the premiſſes ; Commanding 
All other Of- alſo all other Miniſters and Olins > as well within Liberties 
ficers ſhall be 25 without, that they and every of them ſhall be attendant 
unto the tO you in 'and about the due execution of this our Com- 
Commiſſio- miſſion. In witneſs whereof we have cauſed theſe our Let- 
ters patents to be made. Witneſs our ſelf at Weſtminſter 
the day of in the ou of our Reign. 
And tt is alſo enacted, that everyſuch perſon as hall 
be named Commiſſioner in the ſaid Commiſſion, after 
he bath knowledge thereof, thall effectually put bis di- 
DEence and arren attendance in and aboutthe execution ofthe 


- And befoze be ſhall rake him the 
The Com- £ _ ſatd (Commiſion, he - —_— op 
-- _ = rrveſad Lo Chancellor hall v1 direc hq 


» to take the ſame yum bu 


thy.Ml the Juices of of the in Lac " Greer Sellions hol- 
bemin the Shire fuchCmmifion ſhall be directed: 

the tenoz of ET LEY oath hereafter enſueth, 
The Oath q Ye ſhall ſwear that © wats your cunning, wit and 
of me com- power ſhall truly and indifferently execute the authority to 
for Sewers. YOU given by this Commiſſion of Sewers, without any ta- 
your, affe&tion, corruption, dread or malice to be wil ro 
any manner of perſon or perſons : and as the caſe ſhall re- 
_ ye ſhall conſent and endevor your ſelf for your part 
o the beſt of your knowledge and power to the making 
of ſuch wholſome, juſt, equal and indifferent laws and or- 


dinances, 


"4. COPE I 


m 
. 6. LH Q 


> "ORGEFCES 2A. .. 47 -v 4- 


(7) 


dinances, as ſhall be made and deviſed by the moſt diſcreet 
and indifferent number of your fellows being in Commiſ- 
ſion with you for the due redreſs, reformation, and amend- 
ment of all and every ſuch things, as are contained and ſpe- 
cified in the ſaid Commiltion : and the ſame laws and ordi- 
nances to your cunning, wit and power cauſe to be put in 
due execution, without favour, meed, dread, malice or aftec- 
tion, as God you help and all Saints. 

And it is alſo enacted by the authozity afozeſaid, that + confirms- 
all and every Statute, Kt and Ozdinance heretofoze 72» of ther 
made concerning the pzemiſſes, oz any ofthem, as well * 
in the time of our Sovereign Lozd the King, that now 
is, as in the time of any of hts pzogenſtozs Kin ofthis 
Realm of England, not contrary to c 
Act, noz heretofoze repelled, from hencefozth ſhall land 
and be good and effectual foz ever, and to be put in due 
uy 93 accozding to the true meaning and purpozt of 
£ me. 

And over that be it enacted, that the Commiſſioners The author+ 
hereafter to be named in any of the ſaſd Commiſſions *? of tb | 
accozding to the purpozt and effec oftheſame Commiſli- rer.. 

ons, bave full power and authozity to make, conſtitute, 

and o2dain laws; o2dinances and decrees, and farther to 

doe all and every thing mentioned in the ſaid Commiſ- 

ſion accozding to thepurpozt, effect, wozds and true mea- 


- ningofthe ſame; and theſame Laws andDzdinances ſo 


made, to refozm, repell and amend, and make new from 
mage time, as the caſes neceflary (hall require in that 


Provided always, and it fs enacted, that if any perſon The power 
02 perſons _ allefled o2 taxed to any (ot oz charge, f the Conn- 


foz any Lands, 02 Þereditaments, within M70. 
the limits of any Comblifien hereafter to be dt4- F] to pay. 
rected, do not pay the ſaid lot and charge accozding to 
the P2dinance and aſſignment of the Commiſſioners, 
baving power oftheexecution ofthe ſaſdCommiſſion : by 
reaſon whereof it ſhall happen the ſaid ——_ 

ng 


(8) 
having power of exertion of enecd Commiſffon, foz lack 
'of payment of ſuch ngeeg decree and o2dain 
the fame Lands, of ode, and Þereditaments from 
the owner 02 one +> qr and ere Þeirs, and the 
Decree. {heirs of every of to = rſolt oz perſons foz 


nf Wl term of ot lite 02 in taile fo? 
” 


jjT Davnanee fo ob vibrg 


"mm t, andcertified under their Fe By ue into 


irt of C w King: 
Sth ne Bode 


nyt Arne Cree Chron ts 

.in uſe, 4 ouer 9wh 02 rema "thett Petrs 
and _ them, and'not to be in any 
wile relained; leſs t be by andbolen wen his Regt: 
hereafterto beſummonedand 


The Com- nd alſo tt is p2ovibed b —_—_ a 
Poo the ſame Laws, OiMſnances and Decrees ko be 6c 


bind, rhe, AND OWained hel Commilſſoners oz fix of them by 
all other Auth Þe laid Commiſſion ſhall bind as well the 
mens Lands. fANDS.TeRemen an 


Laws 
No tan may -- find it is EG ha the aathogtyi GIL eſta; 
form. u"- bliſhed and enacted, that if gnymanner of perſon oz per- 
_ what eftare Bay | ide w th yd 
rom hentefozth t 
by virtue ofany'of the ſaw Commiſſions, not befng be- 
foze ſworn in fozm as is afozeſaitd., audaccozding tothe 
_ of the oath befoze ſpecified, D2 if any perſon - 
name 


+," ANGc a a 
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(9) 
named and ſwozn' do fit,, as fs afozeſaid, not having what Land 
Lands and-Tenements, oz other heredicaments in fee, 25. <2” 
ſimple, fee tail o2 foz term of life, to the clear year[p cull ture. 
value of fozty marks above all charges to his own uſe, 
ercept be be refiant and free of any City, Borough 02 
Town Cozpozat, and have moveable ſubſtance of the 
clear value of one/hundzed pounds, 02. elſe; be leatned. 
inthe laws of this Realm in and concerning the ſame, 
that-is to ſay, admitted in one-of the four pzincipal Urterbarrett, 
Jnns of Court foz an utter barrefter, ſhall fozfeic fozty | 
pounds foz every time that he ſhall attempt ſo to doe 3 
the one balf thereof to be to our Sovereign: Lozd the 
King, and the other balf thereof to the uſe of him oz 
them that will ſue therefoze, by action of debt, bill, 
plaint oz infozmation in any ofthe Ring's Courts: in 
which action oz (ute no wager of law ſhall be admitted, 
no2 any efſpin oz pzorection ſhall be allowed. And if 
any action of treſpaſs o2 other ſuit ſhall bappen to be at- 
tempted againſt any perſon oz perſons foz taking ofany 
dilireſs, -02 oy pr Act doing by autboeity of the 
commiſſion, 02  authozty of any Laws op Ozvinan- 
ces made by vertue of the (aid commiſſion, the defen- 
dant.oz defendants-inany-ſuch acnionſhalland may make 
abowap, cogni5aney 02 juſtification foz the taking of the 4vo»ry, or 
ſamediſtreſso2 other Ac doing; touching the pzemifCes, 17"75'2h 
02 any of them, alledging in ſuch —_——y cognizante taken by rea- 
02 juſtification, that-the ſaid diſtreſs, treſpaſs oz other £2 of te 
At; whereof the plaintiff complaineth, was done by au- of $cxcr:. 
thozity-of the: comumiſion of ſewers foz Tot oz tar afſeſ-- 
ſed by the ſaid commiTſion, oz foz ſuch other act 02 cauſe, 
as.the (aid defendant did by authozity of the ſame com- 
miſſion, and accozding to the tenoz, purpozt and effec 
of this pzeſent Act made the xxiti. year of the reign of 
our Sovereign LozdKiny Henry theeightb,. without a- 
nyerpeCing 02 rehearſal of any other matter o2 circums- 
ſtance conteined in this pzeſent Act, 02 any Commiſſion, 
Laws, Statutes, 02 Ornantes thereupon tobe made, 
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\ Ind-it-{s- further enacted, 


e, as ihe 


++ 


k actufiomed, 
inralling of 'anp one 'Com- 
ebery CommeTion to 4 commin- 


on of Sewers 


ry, the King's bigbneſs ſhall 
by his wyit of Superſedeas, outof 
cerp, at any time diſcharge as well rey 
bar gents Sy ol that Hatlbeinade 02-ng- = 
Aer whirh Ulehar eg the ſaid Conmiſſioners ſhall 
have nopower na authoeity to pzoceed in the ex<cution 
of'ohexe Commiſion, no2 in any thing by authozity of 
this A; 6 p 
2 IQ» 


(12) 
How long * mndes dent, than ad Laws, 


bone, De- ANDY nances, as happen to be 
= henifflonery = to the t 
1” cad good _ ty PH this Act, 


Aarthmnint:. 

Tmtlioneroinro emo s Anete- —  iebnar 
then the King's royal aſſent be had to the'ſame: any 
thing contained in this pzeſent Act to the contrary here- 
of notwithſtanding. 

commiſſions Provided alſo, that whenſoever, and as oiten asſuch 
—_ 5 Co re afoze nid -be made ons 
Palatine. © Directed on oz perſons refozmatioran 
amenvment of 'o2 in xx of: the pzemilſes- fperified in 
we ſaid yn within the fees , liberties ind 
of Wales, -_ County 
the fees, liberties _ 


where [there 1s = 


amatded nd aber 


Wales. 
Cheſter. 


other under the uſua ne, . 
in tmanner and fozm;as is above p2ovided —_ the Duchy 
of Lancaſter, any thing afoze rehearſed in this p2e- 
ſent Act to the contrary {Bow Mee Ning. 

Heh And it is provided and alſo enatted, t the royal af- 
Born! alene font limited to be had unto the Laws and D2dinances - 
tified inco "FD VE mabe 5 bra we mges rant; agsts above ſatd, 
the Chance--: flzgF{ be cert Court of Chancery under 
_ el: andre - ur fopthe weir 

0 at, it< 
ing of the ſame Certificate under the ſaid. pzivy Segl 
Hall be paid. to.the'wztter thereof ti. $8. and: not above, 
n02 no other, no2 greater (um fo2 any thing touching 
02 
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| fter, 02 within the fee 


(13) 
—m—_ the ſame certificate under the ſame pzibyp 
al. 

Provided always, that the Chancellours, and ſu 
ther as ſhall bave the cuſtody of the Seals of the id 
pzincipality of _—_ the County Palatine of Che- 

oy rties andpoſſeſſions of any 
is liberty and jurisdiction of 

upon 


| | 
Duchy 'of Lancaſter, within which fees and liberties 
the Commiſſioners ſhall be nam and Commiſſfons 
p :- any thing con- 
y maobiſo thereunto ad- 
contrary thereof notwithſfan- 
ding. "This Ar to endure (02 twenty years, Stat. ZE. 6.. 
9. made perperual, - 
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C An AF concerning, the Oath of Connie oners "Y 


HZewers. 
25H.8. C.10, E ; it it epatl by theambore {learns Parkement: 
"or hae the $ = late made pu nagiens afon Com- 
Ce An and 
Callis. 


_— 

oy dogs 
ied to be. 
ererugdon 


on 
Commiſſio- Realm, unſew har ED 


rs dneling FE, DNS, Peecd 


County: ſame Town 
to 


Gal, © nk = 
4 And: that divers cbr erCabab 

be. Commitizoncis:hawe refuſed 6o.b<1waorh, td 
che id former At; whereby divers 'Conmittions here- 
tofore made, — effoctual- Execution: 
Be it therefoze enacted, that if on Arena gned-02t0 
be aſſigned, to be ſuch Commiſſioner of Cm” be- 
fng required hereafter by ſuch perſon oz perſons as 
have o2 ſhall have authozity by the King's wait, oz o- 
therwiſle, to receive o2 accept the oath compziſed inthe 
The forſe ſaid fozmer Act, every perſon that ſo refuſeth to take 
rare of * the ſameoath LL nthat eeqa uelt made, do not receive 
ner of Scw- The Tame at refuſal oxcontempt done in 
—_—_ Chancery, eqn oh into the Chancery with the 
wke the (at Watt > all looſe and fozfeit fo2 the lame contempt 
Cob aggnin tothe King our ſovereign Lozd, five marks, and ſo to 
xd by ©e Jooſe from time to time five marks foz every ſuch- 
23H.8. ;. COnEmpt.as ſhall be done o2 returnedinto the (aid Chan- 
cery againſt any ſuch perſons, unleſs that be n the 
ame 


iS ; 


TC 
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T An A for the continuance of the Statute of 


S ewers. 


"yy 6 Here inthe Parliament holden at Weſtminſter, oy 3 & 4Ed. 6, 


| / jon- the fifteenth of Jannary, in 
three __ twentieth year of the vicorious ef Thes as 
our late Sovereign Lord King Heery the VIII. among o- the 


ther things, -one general A concerning Commiſſions of Toamilic 
Sewers, - to be directed - -into' all parts within this Realm, made perpe- 
was "ths -and made = ;, by the m—_ ig rual. 
hows _ oem. as ame ACT more at 

: and for as much as the ſame 
Ag jo thong eficial for the Commonwealth 


_ it rherefoze enacted'and 
Bing-our Sovereign Low, 


the author 
ſame, that the ſaid Ac, and —_ les, artt- 


> _ ny is mommonrng hall con- 


en einen 
as Hail and 
be TI d and eftablifhed by the au- 4" 

it r enacted an ed by the aus Al! fums of 
thozity afozeſaid, that all ſcots , lots , and ſums of 3 42.0 
money hereafter to be rated, and rared, by vertue of the Commil- 
ſuch Commiſion of Sewers, upon any the Lands, 90 on 


Tenements; 02 Þerevitaments of our Sovereign "he of the King's 
the 


(26) 
Lo GO bn ta 7 the: ſaty 
ja nas; 0 

by aire. Commit Sewers, node 7 \bergathered/-and {evied 
by diſtreſs; 02 otherwiſe; in kike:mifnner-ad'fozm as 

ſhall oz may be done in the Lands, Tenements and 
Þereditaments of me other perſon oz perſons, and that 

all bills of with the hand oz hands 

of ſuch Collectoz 02 Receiver, as ſhall habe the collection 

thereof by the appointment of the ſain Commiſſioners; 

o2 fir. of them, ſhall be as well a ſuffictent diſcharge, 

to the Tenants, Farmers, and Deccupters of the ſame 


Gzounds, ſo to be charged foz the (aid ſum, wherewit 
rheir Gzounds ſhall be ſs tharged; as'alſo a 
warrant'toall and receivers; auditozs, a 


ther wharſoever officer oz officers of our' 

Lozd theKing, hisÞeirs andSuccelios, foz the ally 
ance to ſuch Tenant; nes fo2 the ſame : 
what fees Adding md2eover untsthis Ac; b of this 
—_— pzeſent Parliament, *that ſurh, onde fiws, and none 
other; noz moee,. ſhall be/ar-any cime paidozdemanded, 
ed « foxany cms commilions, ap of Dedimus 
hereafter: to-be' ſued res Under 


FL nn Ze ne ei a Dp the 


c eas] at om emma ny em 
How long TP, {Dding. mozeover. thereunto by the auth 
the Commi- hgyeſaid that every Commiſſion and'C 
£21 . hereafter to be; awarded fox Sewers, thall / 
dure. and endure foz/ term of five pears; n ext after:the Teſte: 
of ſuch Commiſſion, unleſs the hy Commiſſion and: 
Commiſſions , ſhall be otherwiſe diſcharged, within 
the ſame by wp" en any thing o2 things mentfoned 
02 contained in the ſaid fozmer Act, contrary to the ad- 
reborn mentioned, o2 any of them, in any wiſe 
banding, 


{manner of 


« Ar 


(17) 
T An AM for the Commiſſion of Sewers. 


Oraſmuch as no Commiſtion of Sewers, by the Sta- 1; Ez; c. 5. 
tutes heretofore made, may have continuance above 


the ſpace of five years : Be it therefoze enaced by the 


Muten's moſt ercellent Bajeſly, the afſent of the 
ritual and t L, the-Commons in 


' this pzeſent Parliament ed, and by the autho- 
rity of the ſame, that from hencefozth all and every 
Commiſſion and Commiſſions of Sewers, now ftan- 
ding in fozre, oz that hereafter ſhall be granted and 

| Gand and continue in fozce fo2 the term of 4 conmic 

the date of eberp ſuch Conmiſ- 2950! 7 


I Eg 
new I EITE=S 
and that all ſuchLaws, Ozdinances and 


as be, oz ſhall be duly made by fozce of any ſuch Com- 
miſſion, accozding to the tenour and effect limited in 
ny fozmer Statute heretofoze made, tourhing Com- The Orders 

fon 02: Commiſſions of Sewers, and being wzit- 2f mi 
' ten in Parchment indented, and under the Seals of Sewers than 
the ſaid Commiſſioners, oz fir of them, whereof the b« of vec 
one part ſhall remain with the Clerk appointed, and Crrigeue oc 
to be appointed fox rhe Commiſſion of Sewers foz the them, or the 
time being, and the other part in ſuch place as the ſame 2! ** 
Commiſſioners, oz fix of them, ſhall ozder and ap- 
point : ſhall without any Certificate thereof to be mae 
into the Court of Chancery; and without the Royal aſ- 
ſent to the ſame had, ſand and continue in full fozce 
and effect, notwithſtanding any determination of any 
ſuch commiſſion by ſuperſedeas, untill ſuch time as the 
ſame Laws, Conflitutions and O2dinances ſhall be al- 
tered, repealed, oz made void, by the Commiſſioners 
afrer to be aſſigned and IPPIrates foz Sewers, in thoſe 

parts 


(18) 
parts, where the ſame Laws, Pzdinances and Conſfti- 
—_ were made, 0zdatned and conſtituted, oz by fir 
of them. 
The Com- * And be it farther enacted by the authozity afozeſaid, 
miſliovers 0! that at all times from and after theend and expiration 
ders ſhall Of the term of ten- years, next inſuing the date oz tefte 
conrinue, gf any commiſſion of Sewers hereafter tobe mave, aſl 
—_— ſuch Laws, Owinances and Conſtitutions, as were 
do expire. mane by virtue of any ſith Commiſſion, and weitten 
in parchment, indented and ſealed, as is above-men- 
tioned, without certificate thereof, 'o2 the afſent royal 
fo the. ſame had-as is afozeſaid, ſhall notwirhfanbing 
the determinarſon of any-ſurh Commiſſion by the expt- 
ration of the term of EE ROTLNg 508 date of 
ap neem ts, likewiſe continue fn 
2ce, foz and by the ſpace of one 

ſuing : andthat the Juſtires of Peace of! 

1 ſame Laws; W 


are oben efecuited'wti their foberal torn. 
eof two to be 


Commiſion miifſions and limits, oz fix of them, wher 

unleG a n-w Of the Quorum, ſhall have power and authozity; by the 

cominifion ſpare df one whole year next after the expiration of eve- 

de grand. 1.9 ſuch Commiſſion, to execute the ſame Laws," Ozdt- 

FN nances and Conltitutions, and every'of then, as fifl- 

ly, and in as ample manner and fozm, as the Commiſ- 

fioners o2 any of them named and appointed in every 

92 any Commflſion' fo expired might o2 ſhould have 

> Done, to all intents and purpoſes, as if the ſaid Com- 
milſion o2 Commiſſions had continued in fozce. | 

Provided always, and be it nevertheleſs enacted, that 

if any new Commiſſion of Sewers ſhall be made with- 

in the faid pear, that then fmmedifately from and af- 

ter ſuch Commiſſion newly- made and- publiſhed, the 

power of the ſafd' Juſtices of the Peace, and brry of 

them, in any-wiſe RE the execution-of any ſuch 

Laws, OPzdinantes, and Conftitutfons of Sewers, 

hall utterly ceafe : Any thing o2 things in this Ac to 

the 


The Juſtices 
of Peace may 
for one year 
execute the 
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the d' iti any Wiſe notwithſlanding. 

And be it r enacted, that no Farmer oz Far - 4 Farmer 
DLL HL bg booryttn 

enements 02 * ſhall noe be 
mits of any ſuch GE iien of Sewers, which be, oz — 
bereafter may be o2dered and chargeable by any Laws, 4c ameere- 
P2dinances, oz Conſtitutions, made 02 to be made by cine. 
virtue of any ſuch Commiſſion , wherein he oz they 
ſhall be named: o2 appointed Commiſſioner oz Com- 
miſſioners, not having Eſtate of Frihold within the 
Realm of England, of, oz in Panozs, Lands, 02 Tene- 
ments, of the yearly value of fozty pounds, ſhall at any 
time hereafter, have power to ſit, oz in any wiſe inter- 
meddle with the execution of ſuch Commiſſion o2 Com- 
miſſions, during the time be oz they ſhall continue, o2 
be ſuch Farmer oz Farmers of any ſuch Panozs, Lands 
oz Tenements , and ſhall not have Eſtate of Frie- 
bold, ass afozeſatd : but that ebery ſuch Commiſſion, 
as having reſpect onely to every ſuch perſon oz Horns, 
foz ſuch and ſo long time as he oz they ſhall fo be and 
continue Farmer oz Farmers 


of any ſuch Banozs , 
Lands o2 Tenements, ſhall be diemed and adjudged in 
Law to be void, and of none effect : Any thing in the 
ſame Commiſſion, 02 any Statute oz Law heretofoze 
made to the contrary + 

And be it farther enacted by the Authozity afozeſaid, There ſhall 
thar from hencefozth the ſaiv Commiſſioners, no2 any X22 <= 
of them, ſhall-not be compelled, noz compellable to curn of he 
make any Certificate oz return of the ſaid Commiſ- commiſſion, 
ſions, 02 any of them, oz of any their D2dinances, 
Laws oz doings, by the authozity of any the ſaid Com- 
mifſtons, no2 ſhall not have any fine, pein, o2 amer- 
ciament ſet upon them, 02 any of them, oz any ways to 
be moleſted in Body, Lands, oz Gods, foz that cauſe. 

And yet nevertheleſs, to the intent the Queen's Majeſty 
our Sovereign Lady, her Heirs and Succefſours, may be 
at all times hereafter truly anſwered of all ſuch Iſſues, 

D 2 Fines, 


(20) 


Fines, and Amerciaments, as ſhall ha 

forfeited by virtue of any ſuch Coniſton, or by fey the exe: 
The Fines Ccution thereof : Be tit Mo enacted, and 
ant Amer- Clerks appointed, and hereafter to 3 foz 
ſhall be e- AND fn any ſuch Commiſſion, oz s of Sew- 
fireared inco exg,, thall yearly truly efttreat all the ſaid Iſſues, 
que, Fines , Penalties, Fozfeitures and Amerciaments , 

that ſhall be due and answerable to om , Ae 

Þeirs and Succeſſours, and the ſam 

yearly deliver into the Court of the 'E , ”—_ 

fuch time and times, and in ſuch manner and fozm, as 
Juſtices .afſigned to and fox the conſervation of the 
Peace in any wiſe ſhould oz ought to doe by virtue of 
thefſr Commiſſion, upon petn to foxfeit to our Sove- 
reign hs befate e Duirn, ber Þþetrs and CIR; foz 


that behalf made, five pounds. 
be hee a © vided always, {t ſhall be "lawfuil fox any Com- 
La * millioner , being a 


a Farmer , and not having 
charge Lands and Tenements, to the clear yearly 


value of 
» fozty pounds CASED> to fit by virtue of the ſaid 
Crna Commiſſion, and have his and full authozity with 
others to make and ©2dinances foz Sewers, 

arcozding to the tenour of the Commiſſion touchin 
and ene fury 6 and = gg _ - 

pzerine of e Comm other u 
Lands and Tenements as be 02 they, foz the _ be- 

ing, bold and injoy as Farmer, as he o2 they mi 

| have bone befoze the making of this Statute : Kny 
thing therein contained to the contrary notwithſtan- 


Bing. 


Leftura 
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LeFura Prima. 


Y moſt worthy Fellows and > »ogp of 
this noble and renowned Society , the 
Hourglaſs -of my puiſne time is run, and | 
am now come to take poſſeſſion of your 
Reader's place 3 wherein I muſt hazard to 

your cenſures the fortunes of my inability : Theſe ewenty 

and ſix years compleat I have had continuance here, and' 
in that time I have onely taken the meaſure and length of 
your Hall : And herein I acknowledge Grays-Izz to be 
the Patron of my beſt fortunes, and ſelves the beſt 

Companions of my forepaſt and reckine Be I made a 
ueſtion, when it came to my turn to reade, whether F 

Id turn therefrom or- not, being then troubled about 
Two things, Charge and Care, both which I put into a 

of Scales, wherein I thought Eharge weighed heavy 
and olid ( for ibi porebartur ſolids) Care notwithſtanding 
had his equal weight with the other, and poiſed the Scales 
even : Yet I conſidered the ſmall Subſtance I had got came 
by my Profeſſion, I therefore took my ſelf both in-Credit 
and Conſcience bound to undertake this burthenſome 
place, for the maintenance and preſervation of the honour 
of this Houſe 3. and with that I put Charge and Care in one 

Scale, and Reſolution in the other, which ſcaled them both 

up. Twenty years likewiſe of my laſt paſt time, F have 

in the praQice of. my Profeſſion ſpent, but, I hope, little 
conſumed thereof 3 In which time I lanched forth: my 

Ship (1: profundum Maris) for a Voyage to the Sea, and: 

now ſhe is returned to your Shores, furniſh'd: and balliſt 

with Merchandize of ſeveral eſtimates : By my Ship I mean 
my Statute which I reade on, which be the Laws of 

Shewers 5 
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Leflurg: Prima. 
Sewers 3 the Merchandize be the weighty matters therein 
contained : By the Governours and Rulers of this Ship, I 
mean the grave and prudent Commiſſioners who are put * 
in charge and truſt with the execution of theſe Laws : By 
the Mariners, I intend the"Officers of this Law ; the Mer- 
chants place I reſerve unto my ſelf : The Wares brought 
home be of divers ſorts, ſome onely fit for the Imperial 


Majeſty of a King, and theſe be'Royal Prer es, ſhew- 
ing forth their | ur: hke the Flower deiLice in the 
Crown; others belong to high Nobility, an | 
uſefull: for the homely Commonalty z the reſt which ſhall 
remain, 1 have taſt under Hatches for my laſt days Mart, 
when 1 mean to make chatter 'on them al Bat _ [ 
ſeem to make theſe: Markets of my Legal handize, 
yet 1 do hot mean to ſet ſuch Rates upon them as Mer- 
chants uſe to do; which be all for (#tile dulce) for | one- 
ly ſet one price upon' all, which is your kind acceptance. 
Marvell not, 1 pray you, at theſe my Sea-like falutations, 
for this day I am become God Neptzre's Oratour, and I 
mean:to di the power of his'Empite; for my Statute, 
my. Caſes, and my Argument, will all depend upon the 
Element of Water, over which, as Poets feign, Neptune 
hath chief predominance. Well, now my Ship is at ſhore, 
and I have caſt Anchor there, and to my great comfort 1 
ke: many Chapmen attending the Market, and. therefore 
now: preſently I will unlock, and ſet open the Cloſet of 
my Store; which be contained in: the fair Volumns of the 
Law, and eſpecially in that Law made and enacted in the 
Parliament held in the 23d year of He. the 8th, cap. 5. 
which is A 'gezeral AGF concerning the Commiſſioners of 
Sewers for all the Realm of England. 

- The cauſes wherefore I made choice to reade upon this 
Law, be five in number; zz. 


Firft, For the Antiquity of theſe Laws of Sewers, 
though this Statute bear date but 23 H. 8. 


Secondly, 
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Secondly, For the largity and extent thereof, which ap» 2. 
rs in the ſtyle of this Statute, and there termed, A' ge- 
neral AGF for all the Realm of England. 
Thirdly, 'For the neceſſary uſe thereof, which continual 3. 
praQice and daily experience teacheth us. 
Foxrthly, 1 have had a more defire to reade upon theſe 4. 
Laws, becauſe'riever any Reader did heretofore undertake 
the ſame 3 and upon fal of this Statute,” and upon due 
conſideration taken of othef$, I thought I could not make 
my choice of a more fitting, and more neceſſary Law, 
nor more'profitable for my Native Countrey of Lincoln- 
ſoire, and other Maritime Places-of this: Kingdom, than 
this is. 263 Tr . | 
And Fifthlp, ' His Majeſty's general care, ' which theſe 5.. 
Laws r "mt his: urogfel his ſpecial care, by the 
which his Highneſs of late hath taken theſe Laws into his 
gracious and provident proteQion. 
7 Ons on 


.. And upon_due conſideration taken of all theſe Caſes, I 
reſolved to proceed in the expoſition of this Statute, being 
tnade perpetual by the Statute of 3-Ed. 6. cap. 8. 
And to ſpeak ſomething of the three firlt cauſes, I am aniquiry os 
of opinion'fortthei'Reaſons and Authorities enſuing, That theſe Laws, 
the Laws'of :Sewers'have been, and-be of great antiquity, 
and have told' over as much'twme, and as many years as any 
other Laws of this Realm have done : For as Mr. Cambder c ambien, 
in his Britannia ſaith, Zuod inſula Britannia avida in mare 
ommi ex parte ſe projecit 5 Therefore this Realm adjoining 
on - every fide) upon! 'the-Sea;: could not be fafe- withour 
_— ovident Laws made and- uſed for the defence 
thereof, ©... | 121 Wo nr 
And although it is ſaid in Scripture, That Almig Manaſſts: 
Gad hath bound the Seas by the Hd of his Coe? Proyer King 
ment, and had ſhut up the Deep; and" ſealed it with his 7 
terrible: and glorious Name 5 yet God ;\ who! beſtowed 
wifedom on man, it was his pleaſure he fhould providently 
uſc it over the reſt of the Creatures, not giving way that 
e 


24. 


Geneſis, c. 7. 


iſter in 
Oyer and Ter- 
eniner, 


Fitz. nat. 


bre, fol. 113+ 
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he ſhould be remifs or. preſumptuous in- any thing, which 
by his forclight or judgment might be =. Aw, helped 
and relieved. | 
It is true, that at the Floud, Cx catara#a Coli fuerint 
operta, when the Windows of Heaven were by God's de- 
terminate will ſet and that the Seas did Sum exce- 


on a4 no power OIbgn <A the ſwal- 
owing devouring £ aters5 yet 
then notwithſtanding had Gofl appointed that his $orvune 


Noeh'and his Children, and ſach Creatures as he appointed, 
ſhould be ed by the Ark, which was a work of 


their own handsz Therefore 'the Laws of God and Nature 


have appointed man to-make proviſion for the neceſſary 
defence and ſafety of himſelf, and of his' Countrey 3 And 
the Laws of this Realm, moſt of which have received their 
primame eſſentiam from the Divine Laws of the Almighty, 
_ have fetched Yang igree from the _ le mage 

ve 4 principio nant in this Ki O 
England, that they re phuga been wantihg at any time 
to provide for the ſafety thereof. 

And if the Regiſter be ſo ancient a Book as Sir Eward 
Cook in one of his Epiſtles hath there declared it to be, 
then it may give catislaQt jon in this kind, that theſe Laws 
of Sewers were in thoſe times of great eminency and au- 
thority; For there I find two ſeveral Writs or Commiſſions 
of that nature, The one authorizing certain Perſons to ſur- 
vey the defences in the Parts of Holland in the County of 
Lincoln ; The other for the viewing and ſurveying of the 
farrounded Grounds lying between the two Rivers Hum- 
ber and Auckbolin in the ſaid County of Linco/z ; And the 
firſt of the ſaid Commiſiions is ſet down verbatim: in Fztz. 
nad. bre. fo.113, Yet the firſt Statute which appears to us 
in print,. wherein'the frame of a Commiſſion of Sewers is 


5 #. 6. c. 5. ſet down, is the Statute of 6 H. 6. cap. 5. Yet I make no 


er, and- Fitz. 4. bre. were in their forms long before 
ry the Sixth's time ; and that the Statute of Hezry the 
Sixth 


ge, nd the ſaid Commiſſions expreſſed in. the Re- 
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Sixth adds ſome more-power and ſtrength thereto than 
was before, having backt them with the power of the Par- 
liament 3 and it is ſomething additional in matter, as it 
was in power, as by both the Commiſſions compared to- 
gether is apparent. * _ 

I do likewiſe find in the 38th of Edward the Third, 38 
Lib. Af. plac. 15. That a Commiſſion was awarded to in- 
quire of Bridges, and of the repairs thereof, which is a 
branch of theſe Laws : And Sir Edward Cook in his 10th 
Report in the Caſe of the l{le of Ely, faith, That the Kings 
of this Realm, before the making of any Statute of Sewers, 
might grant Commiſhons for the wo nr repairin 
of Walls, Banks and Rivers, and other And * 
the ſame opinion is the Book of Sir John Davies in his Sir Fobn De- 
Triſh Reports, in the Caſe of the Royal Piſcary of the Bane, 7 * fepors. 
And Sir Edward Cook hath in his firſt Caſe ſet the firſt Sta- 
tute of Sewers to be in time the 9th of Henry the Third, 9 x. 3. 
which is in Magna Charta the Firſt Volume of Statutes, 
and the moſt ancient that be extant in our Laws. 

By all which is manifeſt, that theſe Laws have been re- 
ceived into the Government of this Realm, in time as an- 
cient as any other were; And I am the rather herein con- 
firmed, for that in the ancient Commiſſion expreſſed in the 
Regiſter aforeſaid, there be theſe words, That the King 
Ratione dignitatis ſue regie ad providendum ſaluationi regni 
ſuit cireumqudque fuit aſtriFus.  Wherein it is hereby made 
plainz That the King by the Tenure and Prerogative of 
His Crown, was bound to ſee and foreſee the ſafety of 
this Realm; and fo this Law is a P tive Law, and 
ſeems to be as ancient as any Laws of this Realm, and all 
Prerogatives be without limitations of time; Neither can 
it be preſumed, that all or any Kings till the time of ZZexry 
the Sixth were ſo improvident as to want theſe Laws, 
without the. which the Realm could not be defended from 
the violence of that unmercifull Enemy the Sea 3 wherein 
I do conclude, That theſe Laws of Sewers be as ancient as 
any other Laws of this Kingdom be. 5 
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ils 02921 19 The extent of this: Law. 

For-the extent of this Law, the Title of this Statute 
ſhews it, vis. A =_ AR for granting Commiſſion: of 
Sewers within the Realm, without any word of Reſtraint, 
other than theſe (where need ſhould require.) And although 


- - -» Expoundersof the Laws'be not tied to make the Title their 


Stradling 
and Mergan. 


23 Eliz. 


Text, either for the body or the bounds of it, yet it may 
ſerve to give ſome direQion in the Expoſition thereof : 
But to make the Title to be the ground in the material Ex- 
poſition of the Law, may lead the Expoſitor many times 
into etrour ;: For in Stradling and Morgar:'s Caſe in Plo. 
Com. the Title of the Statute was, For the true anſwering 


for the Revenues of the King, and the words in the body 


did extend the ſame to the Receivers of Subjes 3 but 
there the Judges and Expounders of that Law went with 
the Title in a-Statute made in the '23d of Elizabeth, the 


. Title'of the Statute was For Politick Conſtitutions for the 


Navy; and in that Statute there was a new Fiſh-day pro- 
vided, which no man would have looked for under ſuch 
a: Tide. | ; 

-- And Lecien an ancient Greek Poet compiled 'a Book, 
and4n; the Frontifpiece thereof Intituled the ſame 4 Book 
of True Reports ;* where looking into it, there was not any 
ppears though in Ads and Books 


—_—_— therein : Soit a 
the Titles and Styles may give help in the Expoſition, and 


may ſerve as an Index or Table to find out the matter, yet 
tis not fit to relie upon them, but that they may be uſed 
or refuſed as occafion ſhall ſerve. 

Howſoever there is better concord betwixt the Title and 
the Body of my Statute, for the Corps of the AR perform 
as much as the Tit! = 209-5, whereby the Inland Coun- 
tries of Natinghem, Northampton, Huntington, Bedford and 
the like, may have the-uſe of this Statute as well as the 
Maritime Countries of Lincolw, York, Cambridge, Norfolk, 
Sffolk, Kent, Suſſex, Hampſbire, Devon, Cornwal, Gloceſter, 
Chefter and Lancaſhire, if not in all, yet in-part, as heteafter 
I ſhall make it appear in myſecpnd LeRare-upon this Law: 
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And althongh both the Statute of 6 FI. 8. and the Regi- 
ſer, and Fitz. Nat. Brev. make all of them mention in 
thoſe Commiſſions of the. County of Lincoln, and of no 
other County ; yet doubtleſs the Law-makers and Judges 
of this Realm; and the Expoſitonrs did intend then, and 
did extend them to all the Parts and Counties of the 
Realm. And yet I take it, that the firſt Original and the 
chief uſe of theſe Laws, was in the ſaid Maritime Su 
which ſtood in moſt need thereof, and eſpecially Lincoln- Ts 
ſhire, where be the huge great and vaſt Fens and Mariſhes : 
but yet notwithſtanding they may ſerve generally for all 
the Realm of Ergland, as the extent of this Statute I reade 
on hath bounded them. 

So herein my-conclufion is, that the extent of this Sta- 
tute is as large-as the Realm of Exg/2rd. 


- The neceſſary uſe 'ofit, (++ 

From. the Title I am i come to'the:Preamble of this 
Statute, where the words be very folid and weighty 3 that 
is, That the King nothing earthly ſo highly weighing 0s the ad- 
vancing the common Profit, Wealth and Commodity of this 
Realm : By. the which it may appear, ' That the-making of 
this Law was of all other t to be moſt neceflary; and 
of greateſt conſequence, when the. King preferred the fame 
before any earthly thing : And the King's-care herein be- 
came his Royal Perſon very worthily, becauſe by this Sta- 
tute Safety was brought to the Realm, and Wealth and 
Profit to. the People thereof 3 greater and (better fruits 
than which, no humane Law can produce :' Andithe chief 
execution:of this Law was moſt aprly'left to the King; 'Ke- 
tione regie dignitatis ſug, whoſe Office doth, as the Phi- 
loſopher truly faith, contain in it great Vertue, high Un- 
derſtanding, and Divine'Wiſedom,} to whoſe high Govern- 
taent;-as welt our Pexſons as our Laws be commirred; 'and 

the defence thereof'is applied to his grave'foreſipht;”  - 
And'truly I have taken upon me torreade on'thoſe Laws 
of Sewers, as Mr. Myrrow did in- former times take upon 
Tr E 2 him 
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him to nn ery rene pe po ef 
Pe ing this work of mine may prove as accepta 
Dy of Sewers, as that of his was bene- 
ficial to the Juſtices of Peace ; the uſe whereof being no 
leſs commodious to the Commonwealth than that of the 
Peace, being both general Laws of great uſe and eſteem, 
and my ſelf being for many years paſt a Commiſſioner in 
the County of Lincoln, I found that theſe Laws were dark 
and intricate, and came not uſually within the reach and 
underſtanding of ſuch as were not well ſeen and ſtudied in 
the Laws. | 9% | 

- And becauſe I' found the uſe of them:to be wondrous 
neceſſary, I did intend, when occaſion ſerved me, to break 
the Ice; and enter ſeriouſly into the expoſition of them. 
And therefore ſeeing theſe Laws being in time moſt an- 
cient, in extent moſt large, and for the uſe moſt neceſlary, 
D_ with your kind Rm" ——_—— of them to 
ramie my' Reading upon 3. wherein, if upon your peruſal 
you | Gr ſcapes « pwn which may ſoon fall from 
hec amice corrige, and ſuch of them as you ſhall 
beſtow your liking upon, hiis wtere wecwm 3 and this ſhall 
ſuffice touching my choice made of this Statute. pf +. .. 

: And as I have formerly declared and delivered the can- 
ſes which ſtirred me up, and the reaſons which confirmed 
me to reade upon this Statute z Now I do-intend to break 
it up, and I do divide it into theſe ſeveral branches or 


parts : 
. Firſt, To make proviſion to reſiſt the overflowing of 
the Sea upon the large Marſh-grounds lying in the Maritime 


Countries, which commonly be the ſureſt for ſoundneſs, the 


greateſt for compaſs, and the beſt for profit of all the Sheep- 


walks and Commons of this Realm, which take prejudice 
and loſs onely by the rage of the Sea.; '-. + 


_ - Secondly, To provide alſo that the great freſh Rivers and 


Streams may have their paſſages made clear, and that their 
Walls, Banks, and other Defences be repaired, kept and 
maintained, whereby the fair, - delightful, nr and 

uiefull 
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fruitfull Meadows and Paſture-grounds which lie in the 

teſt abundance upon or near the Rivers, Brooks and 
| —_ may be preſerved from the inundation of freſh Wa- 
ters, which many times annoy them, to the great and in- 
eſtimable damage of His Majeſty's Subjefts , which be 
Owners and Farmers thereof. 

Thirdly, Whereas Navigation, both for the Exporting 
of our Homebred Commodities, and for the Importing of 
Foreign Merchandizes is the chief inriching of this Nation, 
therefore Ports, Havens, Rivers, and other Navigable 
Streams and their dependencies, be put within the defence 
of this Law, being Oſtia & janua Regoi, for that by the 
maintenance of theſe the Wealth of this Realm is increaſed, 
and the Inland Cities, Boroughs and Towns are made par- 
takers with eaſe and ſmall coſt of the Sea's Commodities. 

Fourthly, likewiſe this Law giveth redreſs and- remedy 
for the removing of ſuch lets and' impediments.as are either 
hinderances to Navigation, or ſtops whereby the abundant 
Waters cannot have their free to the Sea. 

And Fifthly, Becauſe in the ſurrounded Grounds there 
be moſt commonly the greateſt uſe of Bridges, Calceys, 
| Paſſages and Ways, therefore this Statute hath taken.order 
for them alſo, whereby His Majeſty's People may in thoſe 
places for their perſons and their goods have both Saloum 
O- ſecurum conduiFum, 

In theſe five parts be all the whole materials of this great 
and. worthy Law contained z and therefore according to. 
the ſaid diviſion I have framed a Caſe for the firſt Le&ure: 
upon this Law. 


The faſt Caſe. 


A Leaſeth to ÞB. a Manor on the Sea Coaſts for years; 
e Which bath incrementum & decrementum Maris by 
preſcription in-the County of Cheſter, and the City there, 
where a Commiſſion of Sewers is) remainder to C. in 
ce, Livery is given and taken by Attornies at full Sea 
within 
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withiri the view; the Sea then leaves one hundred Acres 
of Land with the Shore divided in part from the continent 
by « Navigable Haven; The Leaſe expired, C. enters, the 
Prince ejetts him, and the King ſeizeth this Relinquiſhed 
Ground. 

My Opinion is, That the King hath a part, the Prince 
a part, and the Subje& a part of this Ground; and rhat it 
3s all within this Statute, but no part thereof within this 
Commiſion. 

Points of the Common-law. 

The Points of this Caſe be three at the Common-law, 
and five by this Statute. 

_ Firſt, Whether Livery of Lands may be made within 
the view in another County, or not ? 

Secondly, Whether Livery by the view may be given or 
taken by Attornies, or not ? | 

Thirdh, Whether in this caſe Livery and Seifin may be 
made by Attornies, or that of neceſſity it muſt be made to 
the Leſſee for years, and who muſt join in making of the 
Letter of Attorny to take the Livery 2 All which Points 
I muſt maintain affirmatively, elſe C. the Subje& cannot 
have any Lands at all. 

Points on this Statute, 

Firſs, Whether the Engliſh Seas be within this Realm 
of England, and what intereſt the King hath there, and 
what intereſt a Subje& may have. therein by cuſtome and 
preſcription,- and what is meant by the ſaid words, ircre- 
mentum 0 decrementum-Maris 2 

Secondly, Whoſe theſe new Iſlands be which ariſe there, 
and whether they be ſaid to be within the Realm, and 
what Laws govern the ſame; for that it appears in my 
Caſe, that the Ground left between the Sea and the Haven 
is an Iſland ? | | 

Thirdly, Whether the King ſhall have ll the' Grounds 
by His Prerogative, or the $ubje& by the ſaid Preſcription, 
or the Prince as participating of both ? or whether every 
one ſhall have a part thereof, according to my Concluſion? 

Fourthly, 
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Fourthly, Whether the Grounds left by the Sea be with- 
in this Statute and Commiſſion, both or either of them, or 
neither of them ? 

Fifthly, What a Haven, a Shore, and the Coalts be in 
definition, and the ſeveral properties thereof ? 


The Reader's Argument. 
And as it comes to my turn, I intend to maintain the 
concluſion of my Caſe : And firſt of the firſt Point. 

Livery and Seiſin is one of the moſt ancient approved 
Ceremonies of the Law which hath been uſed for convey- 
ing of Lands; and the Law hath a more reſpect thereto 
than to any other : And it cannot bedenied, butthat it isthe 
moſt perfect form of any, by the which the freehold and In- 
heritance of Lands is transferred from one toanother, and all 
Subjefs may give and take Lands by this Ceremony 3 but 
the King onely is excepted, whoſe Prerogative, is ſuch That 
as Lands cannot be taken from him, as King, but by Re- 
cordz ſo Lands cannot be given or granted to him, asKing, 
but by Record: And in the ſame degree is a Count Pala- 
tine in his County, becauſe he hath there Jare Regalia :. And 
this Livery and Seiſe: may be aually and really done and 
performed, or elſe it may be done within the view of the 
Lands intended to be conveyed. 

And as touching Livery and Seiſin to be actually effe&ed, 
if the Feoffment contain Lands in two ſeveral Counties, 
and Livery and Seiſzr: be made in one County in name of 
both, this will not paſs the Lands in another county, be- 
cauſe the Land paſleth by the Livery, which is local, and 
not by the Deed. 

But in an exchange of Land in two ſeveral Counties by 
Deed, the fame is good, for there the Land paſleth by 
the Deed. 

But if one make a Feoffment of a Manor lying in De- 
meſn in the County of L. and in ſervices in the County of 
M. theſe ſervices, and fo Rents, will paſs by attornment 
of the Tenants, though they lie in a foreign County 3 my 
Ry 0 
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{oof an Advowſonappendant, and ſuch like, becauſe thoſe 
rents and ſervices paſs not by the local Ceremony of Live- 
ry and Seiſir, but by the Ceremony of Attornment, which 
is perſonal; and depends upon the perſon which is tranſi. 
tory;z wherein I take this difference, That if a Feoffment 
be made of a Manor by Parol, the Advowſon appendant, 
Villains Regardant, and Rents and Services by Attorn- 
ment of Tenants, will not paſs to the Feoffee, till the de- 
meſns and Lands be firſt conveyed. 

But if the Feoffment be by Deed, then the Rents and Ser- 
vices will paſs by Attornment of the Tenants, and delive- 
ry of the Deeds, before Livery and Seiſfr be made to paſs 
the demeſns. 

Then ſeeing that Land in one County will not paſs by 
Feoffment by exſpreſs Livery made in another County ; 
if then the ſame may be paſled and conveyed by Livery 
within the view, is the queſtion of our Caſe: And in my 
opinion they may, becauſe it is a Ceremony performed by 
the eye, which is a member or inſtrument which hath his o- 
peration by aſpe&t, Tam procu quam prope. | 

But expreſs Livery and Seiſinr, which isdone by the hand, 
cannot in reaſon be extended to another place than where 
the body is: And although the eye be fixed in the head, 
annexed to the body, yer like the Sun, his beams are car- 
ried afar off. | 

And this Livery by the view, is not a Livery in the 
County where the body is, but properly in the County 
where the' Land lay, which was the obje& of the eye; 
and in this caſe it is ſaid to be Livery onely, and not Live- 
73 and Seifin, becauſe the Seiſex is properly when the party 
enters, and the entry of the party is that which perfe&ts'the 
work, which is in proprio comitatu. And for authority in 


a8 E.3-f-11- the point, 28 Ed. 3. fo. 11. there is a Caſe according to 


my opinion, where the Husband at the Church door, when 
he was to take one to wife, he made a Deed of Feoffment 
of Lands lying in another County to the faid woman, and 
then delivered the Deed to her, and ſhewed her the Land, 

then 
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then they married, and he entred in claiming to her uſe ; 


and theſe Lands were ap: Fas conveyed to the ſaid wo- 
man by this Livery within the view, in another County. 


And of the ſame opinion (that livery may 
be given of Lands in aftother County within the 
view ) 1s Coke, 1 Inſt. 48. 6. 


Rt itis fit a be _—_ what view is gran -rms = 
two manner of views, I he one ,. theother ſpecial : 
In the ſpecial view, every —_ e of ks to 
beſcen;z butin the general view it fufficeth to take notice of 
the grounds by the place they lie in: and in my opinion, 
The general view in ny Caſe will ſuffice. For if one make 
a Feoffment in Fee of a whole Ifland, or of a whole Ma- 
nor or, Town, and make Livery thereof within the view, 
this is good; and yet itis not le to view every particu= 
lar piece of ground at once, for Trees, Houſes and Hills 
[ be ſo be interpoſed, that the view could not be taken 
pn thereof, yet notwithſtanding view of the reſt 
w 
ſoif Lands be covered with Water, Ice or Snow, theſe 
will paſs well in a Feoffment or Livery in the view. | 
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In Brook Title View plac. 101. the Caſe there may give 8a, ro:. 


the rule to our Caſe; for there it is faid in a Writ of view, 
It is not neceſſary that all particulars in Specie ſhould be put 
in view, but to ſee the fields where the grounds lie promi- 
ſcuouſly it will ſuffice, and is a good and perfe@ view. 
Sed. eft un; anter diverſitie concernant veiwe Carſs un fait 
Feoffment de B. acre que gift del auter parte dum Monuntaine 
tout bors del veiwe, la linery de ceo neſt bone ſans expres veiwe 
tamen tout voile paſſer per veiwe de parte &* ſic in mon caſe on 
part” gift ſouth le floud del mere ceo non obſtant paſſe ut parcel 


I mannor. 


Aſeuns aver tenens & ceo Knightley pur nn in 28 H. 8. in 2g x. 


ait in caſes 
, delchoſe 


quia 


Dier que Livery deins leveiwe doit touts foits e 
de neceſſity ceo urging in reſpe& del _ e on del 
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gele have gift 
fan ln tn 


ef 
42 Ed. > colie# 
the Son did 1 
his Father 
withia the view : 
Livery or the other made to the ſaid woman! in 
28 Edward 3. were made of any neceliity urging the 


ſame, | | 
And there be ſome pe par pint ul 
take by Livery within the view,and that us wherethe 

or Feoffee is blind : So a Major and Commonalty , Dean 
and Chapter, or other and f 


corpornte and politique capacities 
cannot give or take within the view. Some have held a 
difference that a Parſon of a IIS 
very within the view to him and his ors, becauſe 
that came to him in his politique capacity, which had no 
Eyes ; 'but if he were ſized in the right of bis Church, 
that he might infeoff 1. S. thereof by Livery within the 
A Conceit. view, becauſe this was a wrong to the Church, and there- 
fore was in the power of this natural capacity, which 
had Eyes. | 

But the main Point in my Cale s, Whether Livery with- 
in the view may be given and taken by Attorneys; and 
whether the view iſo incident to the perſon, that it cantot 

be immparted to another, | | 
It is truegthat the perſonal view cannot be lent to anuther, 
or divided fromthe , no morecan the perſonal rogch 
or a& of my hand be imparted to another 3 and yet ex+ 
pou Livery, which is the Deed and a@ of the hand, may 

pr Ns Eno obs Cale the ſeventh Rapors vf 
7. R ir Francis Mm wrt of Sit 
Euepcids Eedorerd Cook girves ws a pretty difference, wherecheuftcobe 


done 
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perſon, and where not; as 
Norfolk, where upon con- 
Earl of Arrndel his 
That the Duke might revoke 
ignifying of his mind under his own proper 

is power of Revocation was not 
to: the Queen by the Autainder of the Duke, 
ke ws Nan IG Ny gun pangne: Tan. 


And we fee in views in an Aſhze, the Under-ſheriff, or 35 =: 8. 
the Sheriff's Bailiffs, by his direction, make the views 2. 
and. the Writ is directed to the Sheriff to: doe the fame: 2, "nf, 
and in thoſe Caſes an intelletual view will ſerve, as if the ca 


Jurours know the Land 3 but ſuch an intelle&ual view 
will not ſerve in a Feoffment, but. there the view muſt be 
attual. 


Yet I take this difference, that if a Letter of Attorny be 
direed: to A. B. to make Livery —_ he eannot doe 
the fame within the view, for therein he doth not purſue 
his Warrant ; but if the Letter of Attorny be , to 
give or take Livery within the view, I am inton, 
then the Livery may in ſuch a caſe be given and t by 
Attornies within the view, as well as in Combe's Caſe in 
Sir Edward Cook's gth Report, where it is affirmed that a 
ſarrender of a Copihold may —_—_ and taken by Attor- 
2 


nies, 
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nies, which is 28 as this is in the taking part, be- 


cauſe _ ought to be made. O-KSteAN 

Some things may in this Caſe be farther alledged in this 
third point, which I now have in hand, that is, Who muſt 
make the Letter of Attorny on the Feoffee's part, whether 


the Leſſee for years, or he in the remainder, or both of 
them : For Leſſee for years, it is to. be noted, that his 
Eſtate hath not any perteQion thereby, and he ſeems him- 


| ſelf but a Deputy, -and if ſo, then 'a Deputy cannot make 


a Deputy ; but yet he is not merely a Deputy, for'f there 
es... eſlces, the remainder-1n fee to F.S. one of the 
Leſlees may take the Livery and Seiſin ; yet if a Letter of 
Attorny be made to:two jointly, one of them cannot take 
it 3 and if in our caſe the Leffce had died before entry, the 
Livery might have .been made to his Executours, and 
powers and authorities cannot be apportioned and come 


" to Executours in ſuch manner 3 Ergo, It is more than a 


power of a Letter of Attorny for the reaſons aforeſaid, 
and for theſe inſuing :: For the Leſſee for years cannot be 
prohibited from taking his Livery by the Leflor, but a 
Letter of Attorny may be countermanded ; yet the Leſſee 
alone cannot adke this Letter of Attorny, neither can he 
in the remainder make the ſame, becauſe he could not him- 
ſelf accept of the preſent Livery, neither.can he meddle 
_ the preſent poſſefiion which a Livery and . Seifre 
telds. $4 | : 1 ; 
5 But I am of opinion, Fhat Leſfke for years, and he in 
remainder, muſt join in the*Letter of Attorny for theſe 
Ras. ot [91: | 
Firſt, They were both one party to the Deed, ſo oughe 
they to be to the Letter of Attorny,” which is to give 
thereunto. - | 202: | 
Secondly, They be but in Law one Tenant. 
:--Thirdly, They ſhould join in Advowry. 
::: And m many: Caſes the Leſſee ſhall have aid of him in 


remainder for the privity between their Eſtates; and al- / 
though the Leflee- gets no. Eſtate by the Livery, yet he af- 
| liſts 
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hereby with the aid and ſtrength of him in the 
remainder, and' the Livery goes through his Eſtate, and 
ere! 

f herefore my Conelafion fs, that they (hall join in this 
Letter of Attornyz and hereby I ſuppoſe I have conveyed 
a good Eſtate in'the Manor to J. S. in the remainder, to 
maintain my poſition for him-in the end of my Caſe, and 
here I end my Three Common-law Points, and now am 
come to'the Statute. | 

Notwithſtanding what is here affirmed for 
Law , it ſeems doubtfull whether this Livery 
within the view was well given : For, 
- 1. My Lord Coke 1 Inſt. 49. 6. puts this very nt 49 
Caſc, viz; 'A 'man makes a lcaſe for years to A. 
the remainder in fee to B. and makes liv 
within the view ; and he concludes that ſuch l1:- 
yery 1s void: For it muſt be preſuppoſed (as 
my Lard Coke doth) that the livery is made to 
the Leſſte for years, as by Law it ought to be; 
for the livetX could 'not be made to him in re- 
maihder, becauſe the. Poſſeſſion belonged to the 
Leſſee for years. And though the livery be nor 
neceſlary in this caſe for the Leſſee himſelf, yer 
'is for the benefit of him in remainder. Now 
fuppoſing it to be made to A. Leſſee for years, 
ſuch livery is void, if made onely within the 
yiew, becauſe no man can take by force of a li- 
very within the view, but he that taketh the 
Freehold himſelf, which A. doth not. 

And as for the giving of livery in this cafe with- 

in the view to B. to whom the remainder in fee 
Is 


Lefwma Prima. =. 
is limited, as well as to. the Ledlee for years. Te 
is confeſſed here that wh EI cape 
accept of che preſent livery, (though. it ſha 
enure to his bencfit) ſo that che oy anus Wn 
r years, 


eannot make t livery - within the view good ; 
ſeeing he is incapable of raking it, for Tar 


hath not the Poſleſhon, 

2. If livery to 4. Leſlce for years, given to 
him perſonally within the view, were good, yet 
it ſeems doubtfull whether an Attorny can give 
or take ſuch hyery within the yiew, t vgh the 
Letter of Actorny be ſpecial to that purpoſe : for 
if the Law allows not of any ſuch bvcry by an 
Attorny within the view , as my Loxd Coke, 
x In(t. 52. þ. feems to be_ of gpimian, where he 
faich, that the Warrant is intendable in Law of 
an actual and expreſs livery, and not of a livery 


Rs" p--4 We ” | . SiH & L 
rahovs in LAW s and cites for it Tarhaw's Caſe; 3 Eliz, 


then withour queſtion the ſpecial direction of-the 


Party to give livery within the view , cannot 
make it At no more than where;a Letter of 
Attorny 1s to deliver livery of: ſciſin” after the 
death of the Feoffor ; for no ſuch ſpecial ap 
pointment can, controll a rule in Law ta the 
ny: -* \-- 


The 
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The RANGE? v Adginient ago "ay the Statute 


The C ea within the Realm of England. 


EEENEI ESD 


thereof is, is a fit and worth the And 
WF; to make it by 
worth and cfteem, 
therein thefe powers and properties, - 


y P 
videlices. 

J; Propri, iT LEM 
| C 4. Poſſoſſomem& Profituum quane Perſonale. 
And all th hath by the Common Laws of Erglaxd - 
OD ok Rs Raid, 6-4. + 

eoff? a 

RESINS he 


Sy 


5 op maritimis' at ommia Charter. 
& Lagan ac omnia bona Merci- 
ew th catalla in mare ſen extra mare projetF4 ac 
oma raſualia taws in vel ſuper mare wel Iittora 
crecas vel cofteras maris in vel fuper 24uas thiltes portus 


; flumrina rtv0s ant alios loco: qe nn -: ap inter 
| Flexum &- refinxnae maris bs. ame 2d o 4 qui- 
bu = primis pontibas verſus Mare per tonum Regans 


| » This Charter is under the Seal of . 
land, od eft Lex Anglie. _ _ 


The 
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2. The Kin ts to the Admiral thereby power in Ma- 
ritime Ca which proves the King's legal power and 
juriſdiction on the Seas. . OT 3 | 

3 He grantsto him bona'in mare d 
gentia & extra mare projeta, whi 
the Sea. ' S | $4 | 

4. And all theſe are ſaid to be per totum Regmm Anglie ; 
Ergo, the Seas be ſr Anglie. . ": 

Prergative In the Eleventh Chapter de Prerggetive Regie, it.is de- 
Regis, 6 IT+ Clared,  wod Rex habebit wreccum. Maris per totume Regnun 
& Balenas &* Sturgiones captos in Mari vel alibi infra Reg- 
num Anglie : and this was by the Common Laws before 
ever this Statute was made 3 for as the King was and is the 
moſt Excellent Creature within his Realm, (6 the moſt Ex- 
cellent things which Land and Sea afford are. appropriate 
unto him. And this Statute alſo proves the'Sea'to-be i»- 
fra Regnum Anglie, and that the profits therein, and there- 
Fi ang Tn to the King by the. temporal Laws of 
Sir Henry In the Caſe of Sir Herry Conſtable in. the Fifth Repors of 
Et**" Sir B. Cook, it is ſaid, That Flor/an, Jolſan and [agen are 
* goods on or in the Sea, and that they belong to the King, and 
the King by his Charter granted them to the Admiral. 
Stat. 18 E.3, The Statute of the 18th of Edward the Third ; Let the 
28 H. 8 Yea be open to all Strangers : and the Statute of 28 H. 8. 
Chap. 15... 1f any Treqfor,  Murther, or other Felony be done 
on t nk 6 the fenders ſhall be. tried in ſuch County 
as the King al appoint by Commiſſion to be direFed to t 
Admiral and others, to try the ſame per Sacramentum duo- 
| decim , which is by Jury: | 
3x 4.6, And the Statnte 31 H. 6, Cha 
That no. Subje& do attach any 
this Realm on the Sea. | 
Here the Statute-laws are in force on the Seas, as ap- 
pay by the examples; but theſe ſeem to tie the Perſon 
ONEIY. Ft! ' 


dit ſuper mare emer- 
be profits ariſing on 


P 4. there is a Reſtraint, 
tranger in amity within 


And 


OR CAT 
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And in the Iriſb Reports of Sir Job Davies, in the Caſe Sir Fobn D- 
of the Royal Piſcary ,of the Buanne, it is 'faid; That the Go Es 


heritance. 


& the King's proper In 


And Mr. Bra&en, lib, 2; cap-12, /in bis Title' de acqui- Brad. 1.2. 


rendo rerum dominio, (etteth forth a preſcription in theſe <=: '2- 


words, nod 7. S. & anteceſſores ſui fuernnt quiet' de Theo- 
lonio pp hay ny dandis per, ——_ Regrm An- 
glie tam per terram quam per mare : and many times in that 
Chapter he reiterates the ſame words 3 which is a ſtrong 
proof that the Sea is infra Regnum Anglie, and that the 
King governs there by his Common Laws of E-gland ; for 
that preſcription is a main and material-point of the Com- 
mon Law : And the like is alledg'd in Sir Henry Conſftable's 
Caſe by way of Cuſtome in the Citizens; as of Briſtol, to 
have Flotſan on the Seas between the high-water and the 
low-water Marks. 


For the Prerogative and Intergft that the King 
of, England hath 1n-the: Seas of England, and the 
Antiquity of the Court'of Admiralty; See the 


Record in C 0. 4 Inſt. 142. 


So. I take it 'Þ have proved. the: King [full Lord 'and 
Ownet of-the Seas, and that the Seas be within the! Realm 
of England 5; and that. have alſo proved-it by Anciene 
Books and: Authorities .of the Laws, and: by Charters, Sta- 
tutes, Cuſtoms and Preſcriptions, that the Government 
therein is by the Common Laws of this Realm, - 


.; One-Caſe. and 'one Statute-ſeem to ſway to the contrary, cy; cate. 


and that is: Lacy's Caſe, where one; was: ſtricken on the 
Seas, and died on the Land, that the Common Law could 
not try this Murther : It is true, becauſe that Frial was to 
be by Jury, which muſt come out of a proper County, 
which could not in this Caſe, becauſe the Sea was not 
within. County-ground, and-fo no Jury could: be ſunimo- 
ned there. - -- 01350951; | TLeS 
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And I 

Le Roll de - the Laws 
Oleron , 


160 16 EL. 1 
Dyer. 


| Andin Sir Fohn Davis his Reports, Piſcar. de 
Ban. 56. That the King ſhall have the Land 


oained our of the Seca. - 


MABEL uanhotts by he Cramgon ſat of 
for no Law gives ing any Soil, but onely 
won Laws of E hr 
, and for he 
23 R.2. Raft. + and org tn—rmrmlyo yr erp. 5. which re- 
— ariies bo Acura thr tor door malic wid way bing 
done within the Realm, but on the Seas3 by which it may 
be colleed, that the Seas be not within the Realm of 
« But inmy opinion the intent of that Statute did 
 lunit the OD Os 
rifdition, than any way to fet forth the bounds of this 
Reslm : wherein my conclufion herein is, That my Statute 
hath his extent within all the Realm of England 3 and that 
Engliſh Seas inthe Realm, be within 'the bounds 
| of my faid Starme of Sewers, and that Statate-law is-in- fall 
Per dot arp yan g/m Ig er ncEg 


Of Tflends. 
Ecaufs in-wy Caſe in matter , though not in expreſs 


words he: is an Iſland, therefore it comes-now fitly 
in turn. to. declare whoſe the ſame is in ownerſhip, and 


what 


Be Infulle. 


now Currebat, and ſo. in the 
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what Laws the Game is to be governed by : And firſt, of 
EL ALL 5 

ith, t circumdatae p.I15 

And with this agreeth Britton, in his Title of 
Evglend of it ſelf is not 1uſuls, becauſe it is not wndique area. 
circumdatow aquis. But 4 and Scotlend be one in+ Sci. 
ge = SFO 

it c eſt penin 1s pen * Peninſula. 
i. yang Foe on fac all parts it joins to the Seca, but to- 
work me partcof Leodlane, 
Gernſcy and Jernſey be Iſlands on the Sea, but it ſeems germs. 
by the hn 12 Cote Cole the 716 Repory, aaa 


they be not within the Realm, 
Laws, becauſe the King hath them bb Tile of Erence. 
The MepFaile wind ehaamcy and Man. 


had ip £058 he was onely 


SEED —_ oe 
d a OM. 

of Exglend was avoided, becauſe dt. te T 
firm Ma: was not within the Realm of 
derithe favour of theſe Books, that ismo 
avoid that Office z for in oy open act Of 
Earl of Darby was void, quie i 


Englan 
EE 
hec terra 
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wermes admiſit, erzo eam Britannis applicandum Cenſura Com 
munis diftavit , by which it may appear, that the Iſle of 
Min was within the Realm of ran, or. at the leaſt a 


| Methber thereof. 


Wright, 


Cambden , 
fol. 79a, 


'Bnt'F do take the Iſle of Wight originally. to be parcel of 
* Bigteni, and'is a part 'of the "County of \Hampſbrre, and 
was as 1t were divorced from the Continent as was Sicily 
from Italy; the one, as Poets feign, was parted from the 
Continent or-main Land by an Earthquake: the other, as 
is imagined, by the rage and violence 'of the Sea : Injale 
© Vets Trquit Cambdenws in ſuis inſultis Britannicis, fol. 707. 
"of pars - rnd geres Hamtonie &- a Continente Britannie avuul- 


Ja eſt ut coheſiſſe videbatur, for many do imagine that it 


was" torn from the 'main Land by the violence of Waters, 


_ aFbf late years parceF of the: Spurleed in Torkſoirt, which 


Nova Dfale. 


Fuftinian, 


Britton 86. 


Wicks 


Sofoto Bid where tothe Co was torn therefrom by 
the Sea, and is now in the nature of an Iſland : Yet the 


is is wichin the Realm of Eng/and, and remains parcel 
Ter et andthe like: is ſaid of the Ifland call'd S;4z. 

ker ancient” Hands there be, which being in the 
Vs 


cel of this Realm, which þ will pafs 
io: * 
But in our Caſe a new Iſland i is riſen up in the 'Engliſh 
Seas, towhom'the fame in point of property and ownerſhip 
Go g,-and'what Laws the fame' ſhall. be: governed 


Een i ſtly to be'diſputedi of. + ian in-his 
flitates; Ye rerum: Diviſſons;' faith, inſula in mari 
"nata (nt Detor) eft printi occupuntis. ' And Britton, one of 


. our ancient” Writers in his Book Titulo Purehaſe, fol. 86. 


Law of "Englend doth not” agree with-either of th 


-thours | 
' metly defiveredit; the Bea'irh 


| tar in que Tran mol belohgs- to't 


pe Tu 


tif a hew-Tfhnd riſs"up inthe Sea; \datar: 
flly- with Fa jan therein 5: but 
Be taken vr” from In, 
ntethto'the former Owner but clear 

oo 


-asiÞ have for- 
eftionand profit, 


King im the right 


*faith, © 


then it co 


af ownerſhip. Por; i 


n the 
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of His Crown of England, as I take the Law clearly to be, 
then it followeth as a conſequent, That the Ground which 
was the King's when it was covered with waters, is His alſo 
when the waters have left it ; For our Law admits not any 
thing, either real or perſonal to go primo occupanti;, but 
when an Owner cannot be found, the Common Law 
gives it Domino Regi, as Waits, Strays, Wreck of the Sea, 
Treaſure found, Eſcheated-lands, and ſuch like; ſo that 
my opinion is conceived in this, that in point of ownerſhip 
and property, the ſaid new Ifland is the King's. 
But yet I am likewiſe of opinion, That a new Ifland ri- 
ſen from the bottom of the Sea, although it be within the 
Realm, yet it-is neither within County, Pariſh nor Town 
of this Realm, till 'the King by his Edi& or Proclamation 
have ſo declared it. | 
There may be Iſlands alſo within the Land compaſled 
about with freſh Rivers, as-the Iſle of Axholm in the Coun- 
ty of Lincoln, and Sheppey in the County of Kert, and 
divers others. But Mr. Bra&or in his Book de acquirendo Brafionfib.r. 
rerum dominio, doth very well deliver the Law concerning <?: -- 
his new Iſlands which ariſe in great Rivers ; his words be 
theſe, Habet etiam locum eadem ſpecies acceſſionis Inſula nata 
in flumine quod i quidem mediam partem teneat Communis eſi 
eorum qui pro indiviſo ab ntraque parte fluminis prope ripam 
predia poſfedens pro modo latitudinis cujuſcunque fundi que 
latitndo prope ripam ſit que ſt alters parti proximior ſit, eorum 
eſt tanta qui ab ea parte prope ripam predia poſſident : Si au- 
tem-infſula in Mari nata ſit quod raro accidit occupantis fit 
Domini Regis non tamen credas proprinm alicujas agrum- in 
formam inſule reda# inſulan eſſe ut ecce flumen dividatur in 
ſuperiori parte & tircuit agrum alicujus &. demum infra in-quo 
caſu ejwd erit ager cujus prize fuerat 5: Cavendum quoque erit. 
in metienda vicinitate inſularum quia poteſt quis in hoo de fa- 
cili decipi ponatur igitur pun us quod in medio inter ntrumg 
agrum O- ſecundum hoc ſiinſula citra punFum' ſit vel hy 
tant vel illizs tant erit fi autem fit &-citra:/punFum © in 
ipſo pun@o & ultra tunc pro indiviſo.: Commuttys erit ut tan- 
Fan ' 
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tam 'mibs de ipſo inſule cedat qua continentur in medietate 
punt#4 que ad avenm. Si ante inſaula rotunde inve- 
niatur boc obſervetur quod one quod propinquins eft mihi ce- 
dat, '& ita vicino cedat quod ei vicimns erit. 

But whether the Laws of this Realm be of force in the 
aid new-ſprung-up Sea Iſlands, or not, is a queſtion : It 
in Calvin's Caſe, and in the Caſe of the Taniſtry 
in the Irjſþ Reports, That if the King conquer an I{land or 
Nation, the ſame is no part of ner the Laws of 
England there in force, till the King ſhall fo declare the 
ſame, -bat the own proper Laws ſeem to be in force there ; 
bac if the King conquer a Nation from an Infidel, there the 
ancient Laws of that Nation upon the conqueſt are extinG ; 
but the Law is not ſo-of another Chriſtian Region, as Cel- 
lis, Guyen, Bulloign and the like. And although Ireland 
was under 'the ſance of the cy , yet the Laws of 
_ were not there in force, till the King ſo declared 
the ſame, 

And although Wales before the Reign of E. 1. was with- 
in 'the-Fee of the 'King of England, yet was it not parcel 
thereof, till the Statute of 12 E. 1. ſo made it; and al- 
though that Statute ſo annexed Wales to England, yet be- 
ing but-by the word or figure adjun&a, the Laws of Eng- 
land were not totally-in force there till the Statute 27 H.8. 
ſodeclared-them, as.isholden-in_ Rice Thowes's Caſe in Plo. 
Come. bit notwithſtanding whether Wales be within my 
Statute, | or not, is queſtionable, for theſe Reaſons follow- 
ing: Firſt, it is clear that a general Law unſtinted and un- 
bounded ſhall extend.to Wales as-well as to England ; but 
ourLaw grants Commiſhions within the Realm of Exgland, 
and {o.preciſely preſcribes it to bounds; and it -may ſeem 
that the - Parliament took it ſo in-1 Mar. cap. 11. where 
CE NS wn RT tho Cana 
ot - rear, Which, -as may. J , not, if 
Wakes had: been. formerly compriſed : and ſome new Sta- 
-tutes,- as that- of Alchoulſes in '1 Fac. cap. 9. and. that. of 
Rogues, 1:Jec. -c4p. 7. extend he, fame to the be yo 
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England and Dominion of Wales, as if Wales ſhould not be 
contained in the words, (the Realm of England) yet not- 
withſtanding in my opinion this Statute of 23 H. 8. extends 
to Wales; for although the Statute of the firſt of Mary gave 

wer to Commiſſioners in Glamorgan fbire, that was for a 

pecial purpoſe, which, as was conceived, the Statute of 
23 H. 8. did not in Ergl/and extend thereunto, that as for 
the carrying away of the Sand which was thrown upon 
their Grounds 3 but in that Statute it may well be per- 
ceived, that the Statute of 23 H. 8. was of force there z 
and inſerting the words, Dominion of Wales, in the ſaid 
Statute of Poor and Rogues, was rather of ſuperabundance- 
to ſatisfy ſome which might »nodum in ſcirpo querere, make 
a doubt where none was, than that they were there put 
for any neceflity requiring the ſame : But I am of opinion, 
that invthis new-ſprung-up Ifland the Laws of Exgland are 
there in force, becauſe when it was Sea, the ſame was un- 
der the Government of theſe Laws 3 and although the na- 
ture and quality thereof be changed, viz. dry Land for 
fall Sea, yet the fame Laws and Government remain in 
force 3 ſo that I hold this new IWfland within the Statute, 
and that the property thereof is the King's. 

Now occaſion a wes me fit opportunity to treat 
of Grounds which be newly gained from the Seas. If, as 
I have formerly declared, the Grounds be the King's when 
they be covered with Waters, it muſt needs be held an in- 
fallible ground, that they be alſo the King's when the Wa- 
ters have left them dry; and when the Waters had their 
being on the ſame, the whole Profit there —— ap- 
pertain to the King 4 yet I have known m fome Countries 
where the F have claimed thoſe Grounds fo-left, 
by a pretended Culſtome of Frontagers, and fome probable 
reaſon might be ſhewn, wherefore they ſhould the 
ſame; for as their Ground was the Sea, and fo 
next tothe charge to repair the Defence, and'next to the 
los where any overflow happened, it might therefore 
ſeem reaſonable , that as they were put to the greateſt 


charge, 
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charge, and in peril of the loſs of their Lands, that fo if 
Let were left by the Sea affront them, that theſe Lands 
might-accrew- unto them as a reciprocal conſideration for 
their charge and loſs 3 but I take it that of late the Law 
hath in theſe Caſes been oftentimes ruled for the King a- 
gainſt the Subje& ; for at Croft in the County of Lincobr, 
1600 Acres were gained from the Sea, affront the Manor of 
Sir Vulentine Brown there, yet he was put to obtain a grant 
from the King thereof : and one Buſhey of St. Kegneys 
claimed Grounds left by the Sea, by the ſaid pretended 
Cuſtome of Frontage, but they were decreed againſt him 
in the Court of Wards, in 12 Fac. R. in which Caſe | was 
of Counſel: For it were inconvenient that the. Subje& 
ſhould have Frontage, and yet no bounds preſcribed there- 
to; ſo that ten thouſand Acres might be left affront a 
Man's Manor, which were not fit a Subje@t ſhould have 
this large Inheritance by pretence of ſuch allowed Cuſtome 
and I ſuppoſe I may herein ſay in this Caſe, as Mr. Plowder: 
doth of his Silver Mines, That it is inconvenient a Subje&t 
ſhould have the Silver Mines in his Grounds, for ſo might 
he become richer than the King. 

So it is not fitting that a Subjet ſhould have the 
Grounds left by the Sea, when ſo mych may happen to be 
left as the King's own Lands in the Realm come to; and fo 
becauſe nitminnm ſe exaltat in prerogativam Regis, ] am of 
opinion'the new gained Grounds from the Sea appertain to 
the King as a Royal Eſcheat, and not to the Sabjec ; but 
in my Caſe here is a preſcription where the owner of the 
Manor hath Incrementam & decrementuns Mari ;- of what 
force this is, is now to'be argued ; therefore I will now 
declare what intereſt a SubjeQ can or may challenge inthe 
Seas, in Grounds gained therefrom. pp 
| Perſonal profits ariſing on the Sea, SubjeQs may have and 
challenge by cuſtome and preſcription, as to have free Piſ- 
cary,on the Sea ;,-and a Parſon: had Tythes of Fifh gotten 
In the Sea by the Inhabitants of his Pariſhz and yet the Sea, 
Nor any part thereof is not in any Pariſh, but it followed 
the perſon. In 
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In Sir Zenry Conſtable's Caſe, the Citizens of Briſtol Sir Henry 
claimed Flotſan ( which be goods floating in the Sea ) £4" 
by cuſtome, in BraZor, cap. 12. one alledged to be dil- 8:47. 
charged of Toll or Cuſtome on the ſeas by preſcription, in 
the Caſe of the Swans; in Sir Edward Cooks 7. Report, 
one preſcribed to have game of wild Swans at Abbot- Caſe of 
berry, in a Creek of the Sea, which is a member or arm of wes. 
the Sea: and in Sir Henry Conftable's aforeſaid, it istakenand 
received for Law, that a SubjeA's Manor may extend to 
the low-water mark by preſcription. 


So it was reſolved and adjudged by all the Ba- 


rons of the Exchequer, 16 Car. 1. in Ca. ſcacc. in 
a cauſe by Engliſh Bill berwcen the King's Attor- 
ney, and Sir Samuel Roll and others. That the Sir Sum? 
| Soul whereupon the Seca flowes and reflowes, ſeit. © 
between the High-water mark and Low-water 
mark, may be parcel of a Manor of a Subject. 


Roll abr. Prerogative Le Roy, 170. 


And ſeeing all theſe a Subje& may have in and on the Seas 
wherefore then ſhould he not have all the grounds left by 
the Sea by preſcription? To that I anſwer, That he cannot 
haveclaim in any thing by preſcription and cuſtome, but that 
which liethin uſe, which is the life of them both; but Lands, 
and Grounds which have alwaies been Sea, could not be nor 
liein uſe, and therefore they cannot be claimed, nor the ſame 
can be bounded out by preſcription or cuſtome; yet Lands 
between the high-water mark and low-water mark the 
bounds thereof may be preſcribed to belong to, or to be 
parcel of the Manor, becauſe in every 12 hours, or in every 
day they lie dry, and fo a Subje all that time may have uſe 
of them, and ſo, of all the reſt of the faid things, but in that 
which never lay in uſe, no cuſtome or preſcription could 
take hold on, inſomuch that in my Opinion, no preſcripti- 


on nor cuſtome can fetch Lands farther than the low- water 
mark, | H Grounds 
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Grounds left. 


UT now what grounds ſhall be ſaid a leaving by the Sea, 

is a point in my Caſe alſo, forit is certain that at ſpring- 

tides the Sea uſeth to overflow the Marſhes in Lincolnſhire 
and Norfolk, and returneth within a ſhort ſpace again 3 theſe 
being uſual and annual, be not accounted grounds left or 
gained from the Sea; ſo becauſe the Marſhes in L i-colnſhire 
and the Sands in Lincolnſhire be overflown every 12 hours, 
and then dry again, they are not accounted grounds left or 
gained from the Sea, becauſe the Sea hath daily her recourſe 


r5.Eliz, Djer thereon : and therefore in 15 and 16 E/iz. in Dyer fo. 326 


in the Caſe there was a quantity of ground was left by the 
Sea, and whether the King, or he whoſe grounds were ad- 
joining ſhould have them, was there made a queſtion; but 
in that Caſe there is an excellent preſident ſet down, very 
apt for the handling of this point, put in 43 E. 3. Contra 
Abbat de Ramſey. de quodam proceſſ in Scaccario fa&o verſus 
dif Abbat' ad oftendendumquareSexagint acre mariſci in ma- 


us dons Regis non debent ſeſiri quas predif#' Abbas appropriavit 


ſbi $&-dommi ſue fine licentia Regis ſuper quandam | ko mma 


wirtute cujuſdan 'Commiſſun' de terris 4 Rege detentis 
& concelatis Abbas reſpondit quod ipſe temet maner de Braunceſt 
quod ſituatumeſt juxta mare et quod eſt ibid. quidam mariſcus 
qui aliquands per fiuxum maris minoratur &- aliquando per de- 


preſentation” predic ſupponebatur. And the Attorney of the 
King maintained the contrary, and thereupon the King and 


the Abbat were at an iſſue; ſo-by the Caſe I'gather theſe. 


matters:. 
Firſt, That if by lietle the Sea ſometimes-decreaſe and: 
leave ſome parcel 'to the Land, and ſome other times run 


overthe {ame again, this ground belongs not to the King; 


for theſe be grounds whereto the Subje&t may have a 
property, as in the grounds of the ſhore, but otherwiſe it 
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fluxum maris augetur abſq; hoc quod appropriavit ſibi pront per 
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is where great quantity of ground which had always been 
drowned before 1s left, that belongs to the King. 

Alſo by this prefident the Law was takentobe, that theſe 
grounds left by the Sea to the Land, were in the Coun- 
ty of Norfolk, whereto they did adjoin, and in my opini- 
on within that Pariſh whereto they lay; tor there was a Pre- 
ſentment, which was by a Jury of Norfolk, and the Jury 
taken to try an [{lue mult be de viceneto ejuſden comitatus - 
but note there, the Preſentment was by a Jury de Corpore 


Comitatus, in 22. Lib. Aſſiſ. pl. 93. The Caſe was; That 7; 22. a7 


$1 


a River of water did run between two Lordſhips, and the? 53: 


ſoil of one ſide, together with the River of water, did 
wholly belong to one of the ſaid Lordſhips, and the River 
by little and little did gather upon the ſoil of the other Lord, 
but ſo (lowly, that if one had fixed his eye a whole day 
thereori together, it could not be perceived; by this petty and 
unperceivable increaſe, the increaſment was got to the 
owner of the River; but if the River by a ſudden and unu- 
ſual floud had gained haſtily a great parcel of the other 
Lords ground, he ſhould not thereby have loſt the ſame; 
and ſo of petty and unperceivable increaſements from the 
Sea, the King gains no property, for De minimis non Curat 
Rex; but put the caſe the Sea overflow a field where divers 
mens grounds lie promiſcuouſly, and there continueth fo 
long, that the ſameis accounted parcel of the Sea, and then 
after many years the Sea goes back and leaves the ſame, but 
the grounds are ſo defaced, as the bounds thereof be clean 
extinct and grown out of knowledge, it may be the King 
ſhall have thoſe grounds; yet in Hiſtories I and that Nzlus 
every year ſo overflows the grounds adjoining, that their 
bounds are defaced thereby 3 yet they are able to ſet them 
out by the Art of Geometry. 


But if the bounds can be known, in ſuch Caſz, 
if the Sea hath overflowed a man's Eand for 
forty years, and then goes back, he ſhall have 
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his Land again, and not the King. Mich. 7 7ar. 


Roll abr.168. per C.cke & Foſter, Roll abr. Prerogative Le Roy. 


T'1e Prince 
Count Pala- 
rite of Che- 
ter. 


Barkley's ©. 
Gaſc. F 


168. 

Theſe grounds in my Caſe which are left by the Sea, and 
lie from the haven next to the ſhore, are as I have former- 
ly delivered it within the County Palatine of Cheſter; and 
therefore whether the Prince or the King ſhall have them, 
is now my queſtion : The Prince hath not onely Jura Regalia, 
but alſo E/cheta Regalia within his ſaid Palatmate, and fo in 
my opinion is not onely owner of the County, but Lord of 
the Prerogatives there, and all Juriſdiction 1s to the Prince, 
onely a Writ of Error lieth in the King's Bench of a Judg- 
ment there, like an Appeal toCeſar, then heis Lord of thoſe 
Laws by which the Freehold and Inheritance of thoſe lands 
be ruled, wherefore then ſhould not theſe lands belong to 
his' Grace ? And firſt it is uſual to have a Commiſſion di- 
reed to enquire of theſe Lands »t de terris concelatis, and 
this inquiry ſhall be by Commiſſion; if that Commiſſion 
be to iſſue out of the County Palatine of Cheſter, then the 
Lands would queſtionleſs fall to the Prince, and the enquiry 
to be made of the Freeholders of the ſaid County Palatine. 
The Caſe put in Barkley's Caſe inthe Comment. of Mr. Plow- 
der, fo. 129. doth force much againſt the princes Title; for 
there it is put, that the Biſhop of Dzrhþamhad Liberties and 
Privileges in 7erris ſkzs inter Fluvios de Tyne © Teſe, and af- 
terwke purchaſed more Lands between theſe two Rivers, 
the faid Liberties and Privileges ſhall not extend thereto; 
and fo if one have a Warren in his Lands in Dayle, and he 
purchaſe other Lands there, his Warren cannot be exten- 
ded upon theſe new purchaſed Lands, for ſaith the book, 
Things or privileges confined to certain Precin@s or Domi- 
nions, cannot be extended farther, though the Dominion be in- 
larged, and that they ſhall not be inlarged with the ivlargement ; 
but the County. Palatine veſted m the Prince, is pre- 
ſcribed; within no other bounds than the word County 
doth confine #3; and therefore this falling to. be within the 


- 


County, 


> "RE 


LI —_ : 
»". Y ORRGY St RT 


* Leflma Prima. 
County, Thould be properly his, and as I am informed, 
the Prince hath ſpecial words therefore in his Charters, if 


it were granted that theſe pronnn could be claimed by 
Charters; but I am clear of Opinion, That no increaſe 


. of the new left grounds can poſſibly become within the 


County of the City of Cheſter ; for the bounds thereof can- 
not extend over that circle which their Charter hath con- 
fined them to : and fo for the cauſes and reaſons formerly 
declared, I take it, That the faid Ifland is the Kings, the 
ground left between the haven and the ancient ſhore, be- 
longs to the Prince as Earl of Cheſter; and the ſhore be- 
cauſe of the ſaid preſcription appertains to C. the Subject 
as parcel of the ſaid Manor ; and fo according to my ſaid 
conclufion of my Caſe , here the King hath a part, the 
Prince a part, and the Subje& a part of the grounds lett 
by the Sea. 


M) Tenets therefore be theſe : 


Firſt, that the Subje&t may have the grounds of the Sea 
to the low-water mark, and that no Cuſtome can extend 
the ownerſhip of a Subject farther. 

That a Subj:& cannot have the grounds to the low-water 
mark, but by cuſtome and preſcription, and I take it that 
it is very diſputable whether grounds before they be relin- 
g=e by the Sea, may be gained by Charter and grant 

rom the Crown; I ſuppoſe they may. | 

That the words zncrementum & decrementum maris are 
fully defcribed by the faid Record of 43 E, 3. of the 
Abbat of Ramſey : that is, That if the decreaſe of the Sea 
be by little and unperceiveable means, and. grown onely in 
long traQ of time, whereby ſome addition 1s made to the 
Frontagers grounds, theſe by theſe words may appertain 
to the SubjeQ; and herein the ſaid words have no other. 
operation, but Lands left to the ſhore by great quantities, 
and by a ſudden occafion. and perceiveable means, accrew. 
wholly to the King. | | 

"That 


Bratton. 


Tuſtinian. 


Cicero. 
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That the increaſe to the ſaid County Palatine, for the 
-” 4 doth appertain to the Prince as Earl of 
er. 


| The Shore. : 


UT now I am arrived at the continent, and the firſt 
B round Lſet my foot on is the ſhore, which in Latize is 
called Littus Maris, it taketh the name wholly from the Sea, 
as partaking moſt with her nature, and ſo Ex digniori parte 
appellatyr;, yet it is not all one with the Sea, nor with the 
Land, but participates with them both; And Mr. Bra&or 
in his ſecond Book , Chap. 12. faith, That Littora Maris 
acceſſoria,what the ſhoreis appears by J«ſtinianthe Emperour 


in his J-/titutes, lib. 2.,pag. 14T. and 1s there thus defined, 


 Littas Maris eſt quonſque maximus Hibernicw, & jus fluFus 


eluderet &- 20G Maris in eſtate longins exeſtuat; and 
with this agreeth Cicero Topicornm, The ſhore is not counted 
for lands or grounds gained from the Sea, or left byit, becauſe 
at every full Sea it is covered with the waters thereof. In the 


Mat.13-2, 3: 13th phe 5. of St. Matthew's Goſpel, ver. 2, 3. it is ſaid, 


That our Saviour Jeſ#s went into a ſhip, and fate there, 
and the whole multitude ſtood on the ſhore, and he ſpake 
unto them: Hereby it appears, that the ſhore was the dry 
land, becauſe they ſtood thereon; and it was a great quanti- 
ty of ground, for thereon (ſtood a multitude, and it was near 
the brink of the water, becauſe they heard Jeſus ſpeak unto 
them out of the ſhip. In point of property and owner- 
ſhip it is the King's, as Lord of the Seas 3 but as Sir Hezry 
Conſtable's Caſe is, a SubjeQ may have the ſame, as belong- 
ing to. his Manor by preſcription. In the Imperial Law 
which the Civilians uſe, the Sea ſhore is held to be common 
to all, and.that i is as lawfull for Dzogenes the poor Cynick, 
as Creſus the rich King, Caſam. 161. Ponere&- retia _— ; 
but our  Commonlaw of England doth in reaſon much 
ſurpaſs either the Imperial Law or the Civil Law, in diſtin- 
guiſhing upon theſe; forit is ſaid, Rex in ea habet proprietatens 
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ſed populus habet ſum ibidem neceſſarium : lo that as to the 
lading and unlading of Ships, and for drying of Nets there, 
and for other necetlary buſineſſes, the SubjeQts have theſe 
uſes therein, but the ſoil and grounds thereof belong pro- 
perly dow! Regi. And aSubjeA may have the ſame by preſcri- 
ption, andtherefore ſuch as hold the ſhore to be the extreme 
point bothof Land and water bein a great error, for as Juſti- 
ian faith in his [ſtitutes, Quod gemme > lapilliprecioſt inve- 
ziuntur, which can be taken no otherwiſe ſed ſuper terram 
aqua reliFam : \o that this ſhall ſuffice to have ſaid concern- 


ing the Sea ſhore. 


Sea Coaſts. 


HE coaſtsof the Sea come next in order to be treated 
of: Coſtera maris be words well known, but their con- 
fined definition is hard to be found out ; yet certainly they 
contain the ſhore and banks, for by the Statute of 27 E/. Chap. 27 #lix. 24. 
24. an A was made for the mending of the banksand Sea 
works on the Sea Coaſts; but in the 7th.Chap. of Maccabees riuacoabers 5+ 
Coaſts have a larger extent, for there Demetrius Son of Se 
lencus departed from Rowe, and came to a City of the Sea 
Coaltsz here a __ City-is ſet on the Sea Coaſts :- and in 
#/tine treating of Alexander the great, it is reported of him, 7«4ie. 
es he careadinds Lycia and Parphitia and 2 and con- ay 
_ all the Sea Coaſts: this could be taken for no leſs 
than whole Countries; for Alexander's great mind and huge 
Army,could not marchon a Mole-hill,or ſmall tra@t of d: 
In St. Mark. Chap. 7. it is thus written, That Feſus ddarting 
fromthe Coaſts of Tire and Sidon, came toGalilee, lo that it may 
thereby be gathered, That theſe Coaſts were near the Sea, 
for our Saviour was no ſooner out of the Coaſts but he was 
on the Sea, which ſhews that Sea andCoaſts be cortigne Fa- 
centia, yet nocertain definitioncan1 find of the words Coaſts 
of the Sea, but-by theſe and ſuch like deſcriptions; - yet this 
I-gather and colle& thereby, that in reſpe& of the whole 
World, a whole Kingdom lying next may be ſaid to be a Sea - 
Coaſt, 
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Coaſt, and a whole County in reſpett of a Kingdom z and 
in my opinion the next Town and Territories thereof lyi 
next tothe Seas, be in our Law takento be the Sea Coaſts _ 
noother; and therefore ſome do much err which take Coaſt 
to be the edge of Land next the water, and ſhore to be the 
brinks of the water next the Land quaſs duo oppoſita. 

And becauſe Creeks, Havens and Ports be all of .them 
withiri the charge of this Law, and this Statute was ma- 
terially madein defence thereof, and as they differ in appel- 
lation, ſo they vary in definition, yet they doin ſomethings 
agree in the material; I will therefore deliver my opinion 
of them. 


Creeks. 


F NReeks of the Sea is an Inlet of Sea cornered into the 

main Land, ſhooting with a narrow paſlage into ſome 
Angle of the Land, and therein ſtretching it ſelf more than 
ordinary into the Land, and fo holdeth not even quarter 
with the Levant Sea; and ſuch Creeks or Inlets we com- 
monly term in the Law to be Arms of the Sea: for like as 
the Arme of a man ſhooteth out from the Body, fo by a me- 
taphor the inlet or corner of the.Sea let into the Land, is 
called an Arm of the, Seaz and-although it go far into the 
land, yet the paints of Land on both' ſides may well be 
diſcovered : -and this appears in that great Arm of the Yea 
on Humber, where it runs betwixt Lincolnſhire and Tork- 


> ſhire, the points of either County may be ſeen at once, and 


ſeem to ſtand even over the one to the other. 


Arm of the Sea. 


A ND an Arm of the Sea is faid to extend into the Land 

{ZN fo far as the flow and reflow goeth : In the Patent of 
the: Admiral of Ergland I find this word Creek uſed ; for 
there the King granteth to him ommmia bona mercimonia & Ca- 
talla in vel ſuper Mare littora crecas & Coſteras Maris, but it 
differs 
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differs truch both from the ſhore and: coaſt; tor a ſhore is 
ſomerimesdry Land, and'ſometimes water, a Coaſt is always 

dry Land, but the Creek is always Sea and new Land : In 

the Statute 28 H. 8. Chap. 15. Raſtals Piracy, A. It is that all 28x.8.c.15. 
felonies, ec. done upon the Sea, Haven or Creek, where 

the Admiral hath Juriſdiction, ſhall be tried in ſuch CAN 

which the King ſhall appoint 3 by the Statute it is mani 

that the Creek 1s not all one with the Sea, nor the fame that 

a Haven is, by the Statute madein the 4 H.8. cap. 20. Raftal 4 #8. c.20. 
Merchants,5.appoints that all Merchandizesentring in or go- Diverſity be- 
ing out of the Realm of Exg/ard, ſhould be charged anddif- 10m 
charged in great Ports, and not in Creeks or;ſmall arrivals ; a Coaſt. 
by which Statute it is apparent that a Creek is not all' one * <reck. 
that a Port is : But yet here it ſeems to be an Inlet of the creek, 

Sea where Ships may have their arrivals, as at Foſdyke, Bay- 
Stow, Wainflet, and ſuch likez and I take it that a Bay 

and a Creek'be all one, and that a Mere and a:Fleet be Fleet and 
alſo of that nature, and that all theſe rather vary in words M<< 
than in matter. | 


A Port. 


Port is a harbor and ſafe arrival for Ships, Boats, and 

"\ Ballengers of burthen, to fraught and'unfraught them 
at, as by the ſaid Statute of 4 H. 4. appeareth: Inthe [riſ Re- 
ports, Fol. 56, Ports be faid to be Oftia & Fanue Regni; I 
take a port to be ſome ſpecial place in ſome i 
wherearrival of ſhips be, as the Cinque Ports, which be-Do- 
ver, Sandwich, Rye, Rummney and Winchelſey; the moſt famous 
inthis Realm, and theſe be places of greatprivilegts: and Bo- 


ſton, Hull, Lyn and Plymouth, be alſo Ports and Port Towns, 


wherethere are ſpecial Offices andOfficers belonging tothem, 

touching Merchants and Merchandizes:. And:the faid Sta- 

tute of 4 7.4. diretted thatMerchantsſhould be charged and 

diſcharged at great ' Ports,: 'wasfor that there were Officers 

for the King, ed ta'receive His Highneſs's Cuſtoms and 1ting/tead. 

profits.thereupon ariſing z hereupon. came that Officer 
WG) I 


cal- Cro. p.120.6, 
led 
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2 He Des, which fignificth the Governour of the Port, 
05 Mr.Cenmbden noteth: pege 244. the difference between a 


Creek, a Haven; and a Port, be theſe; 
Diverſity between a C reek, Haven and Port. 


Creek: nuatnh of the Sea let into the Land far- 
A ther than ordinary, and more than the Sea is, but it 
is no ufual or accuſtomed- place of arrival for ſhips z and 
commonly it hath neither fafe harbor nor legal privi- 
le 
A Haven is ; properly a fafe p lace of harbor for ſhips, but 
—_ any Ga ke at all, of which kind I know 


- And a Port is not onely a fafe harbor for ſhips # the 
greateſt burthen, but it is alſo always graced with le al pri- 
Majra Cher-'videges ;' and thisappears ſo by the Statute of Afagna Charts, 
My. C4Þ:-9* eas 9 7" ons, Container 5 Bavgmes alagutaies ports 
bus & onmes alii portws habeant omnes libertates &5* liber as 
o txdines, which proveth my former definition of Ports 

true. 

"MM all theſe definitions and diſtinQions, I have now 
prepared my Caſe receive his cenſure upon the laſt 
eoncluſfion; that is,” That all the ſaid were within 
this Statute, but no part thereof withi:this Commiſſion of 
Sewers = and: it is firſt to be nated, - Fhat theſe 

rd nmngrs 
. T he tiaGre were AH this-Sta- 
s heretofore wony Which words (Here- 

- to: tie the Sedtute and Cormmillion, 
| left of won before the faid Statute, and nor 
fich as be won after, like tothe Statite of Weſs. 2. de Do- 


»is conditionalibus ad done | 
which excludeth rn Struts Ul gs 7 


And the words (Here 
ES EE 


in of. 
ben, adeycctewikan 
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'viſes of Lands. made before: / but if this ſhould: 
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obſervance; andfolstheStitute of 33:H13; cap.28. of Lex ,, #4. c.28. 

ſs, that Statute is of all Leaſes! hereafter tobe made; by : 

Tenant in tail, with ſuch cautions and proviſo'sas be limited 

and ſet down in that Statute, ſhould be good : But Leaſes 

formerly made, though all the provides in the (aid 

Statute were obſerved, were notwithſtanding by reaſon 

of "the faid word Hereafter out of the relief of that-Sta- 

tute, ; | 
And fo in the Statute of Wil's 32 H. 8. which had theſe zz x. 8..r. 

words in it, AU perſons having Lands, or which hereafter 

ſhould have, might deviſes, this did not rag Corrie $0 


current ,- then I ſhould not perform my word in 'my con- 
clufion, which puts it all within the Statutez and this 
exception, if it were material, would not put'it onely our 
of the Commiſſion, but the Statute alſo; yet notwithſtan- 
dingthongh the conſtruction made of allthe id former Sta- 


pon the Statute of a1 H.8. cap.15. of ,1 8. c.15 
Leaſes recites in the Preamble thereof, -7hat whereas divers 
Leaſes had aforetime been made for Incomes and great Fines, 
and yet after the Leſſors did ſuffer Recoveries, if at thir day x 
Leaſe be made, and that without Fine or Income, yet ſuch a Leſ 
ſee ſhall be received to falfifit the recovery bad againſt his Leſ- 
for notwithſtanding : The Preamble of that Statute ſeems 
to remedie noLeſkees, but ſach as madeFines and were made 
before that Statute, but the ſaid words were not-put in the 
Body or po may of the Statute: And fo it is in our 
Statute; the words ("Heretofore won) be onely put in the 
TY preamble 
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OIET- preamble'and not inthe material part of the Law, and.ſo the 
n-is-not to. be tied -heretoz ſo notwithſtanding 


 Expdlitio 
this Exception, theſe grounds though ned fince the Sth 


tate; {are within: the zelief thereof. - 
' i;Theſecond:eaufe- wherefore theſe new grounds ſhould 
not: be within his Law; is, Becauſe theſe Lands be increa- 
thebounds fince the making of theſe Laws, and | 
ſo it may be alledged that they cannot extend to the ney in- 
« for Mr. Plow.inhis Come. fol. 129. faith, That Laws 
vileges tied to.,a certain Place or Precin®, cannot be 
Th inlarged: beyond the ancient Bounds , although 
7.6... 32. tht tht) inlerged. As the Caſe in, 7 H. 6. fol. 32. 
wherein a Nativo habendo, a Villain had remained a year and 
Kr a which wasancient Demeſn, and there was a 
ck From every Villain 'and Bondſlave. which had re- 
aquaria Lend, & Lord might not ſeize 
him; wer pleaded that ah ip mt WE At ad 
adiy there; and'ſo os Mime to/be within that 
but 'betauſe fince the ſaid libersy granted: the Bounds of 
London were 'mych increaſed, therefore it was there held; 
thit the faid liberty and privilege. did not extend to the 
new:in > And :the: Caſe.js alſo. put- in *he; ſaid 
Comment. Biſhop of Durham had divers vers liberties i in 
his Lats lying-detweek the two Rivers of Im a4 % 


ahd after he purchaſed other Lands there, the ia 


did not extend:tothe aid new purchaſed Lands; = the like 


Eaw'is'i6 ont\have a Warren tn his Manor and- Lands. 'in 
Dale, after he\purchaſe- .mbre' grounds there, his Warren 
doth _not-extend :unto't And. ſo-where one had by 
Charter the" Lands of perſons forfeited for Treaſon, he 


could not :have-by-the aid ancient Charter , Lands for- 
feited for- Treaſon by. Tenants in" Tail , . becauſe the 
Forſeirurs of- them wks: given by a late: Statute fince 
the Charter, but bi, non obſtantibus, 1 am; of. Opinion, 
That this Statute .} now treat: on extendeth: to theſe 

ned Lan Ba : and 1 take a difference between a 
ſpec] Law: 'of. Privileges ,. and Liberties. which is gre 

te 


Rlow.” Com... 
fol. 129. 
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ted or. bounded either by Statute, Charter or Cuſtome, 
the ſame can by no Qion be made to exceed'the 
Bounds ; but the general Law of this Kingdom, as this Law 
of ours is, the Extents thereof be as large as. the whole 
Realm is, and they be not tied to ſtinted Limits, as parti- 
cular private Charters and Cuſtomes be ; and fo 1 con- 
clude, That in point 'of Extent, this Statute of 23 Hl. 8. 
is tied to no other Bounds than to'the Kingdom of Ex- 


gland. þ 


- - 


Diverſity between Grounds gained and Grounds left. 


HE third matter is that which I have grounded thecon: 
cluſion of my Caſe upon, and that is, Whetherthe 
grounds in my Caſe newly left by the Sea to-the ſhore, -and 
the Shore be ſuch Grounds as be within this Commiſſions 
And in my Opinion they benot: And therefore to maintain 
my Opinion herein, I take a difference between Grounds left 
by the Sea, and Grounds gained'from the Sea 3 for Grounds 
left are of no value, and bring forth no Fruit or encreafe 
at all, butthe uppermoſt part x Aw" are Sand, which theſe 
Laws take no hold of ; for the Commiſſion emeendsonelyto 


Grounds won and made profrable for the Commonwealth 


of this Realm, which Terra reli&a yields not, for no pro- 
fit at all thereof ariſeth, till the Sandbe inned and gained; 
and theſe Laws made the Commiſitoners Savers and not 
Gainers, and therefore did extend the Commiſſion but to 
the uttermoſt Banks and Walls, and left the Shore as 


Grounds poſleſſed by the Sea, and-fo be put pro indefenſo 


by this Law ; and therefore I do make my Concluſion as 
followeth : | 

Firſt, That the Seas, Creeks and Bays are all within this 
Statute in point of extent; but that they and: the ſhores, 


and the relinquiſh'd Grounds, be all of them: out of 
this Commiſion. of Sewers to. be dealt withall there-- 


by. 


Secondly, 


FB. 


2. 


- Secanidly; that Ports and Haveds are totally, the/Waters, 
as well as the Walls and Banks thereof, within the Com- 
Ny che hore d ds left by the Sea wh 

: and groun © by the Sea when 
they are put as in Gainage, are then and not before within 
the power of the Commiſſion of Sewers. . 

Fourthly, although the Grounds left by the Sea are not 
io poi of defence within the Commiſhon of Sewers, yet 
a Wall or Bank may be thereon raiſed for the aid and fuccor 
of the Countrey, "but not for any cauſe where the defence 
extends but to themſelves. And although Grounds have 


which, .I hope, I ha 
pri 
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Orafmuch as the firſt day I went > pany 10n 
about the Sea, and of all which belong to her 
Empire and Dominion; wherein I did her 
rw wr Qualities wore: Sd or. > ow 

| I do intend togoa mo” t and 

to take a view of the ph poodly vers, which make their 
voyage to the Sea, for theſe my Statute bath taken into her 

proteQion. And this ſecond day I 

of Oyerand Terminer : And I do intend, with your gentle 

patience, to examine all the particulars there arifing, And 

becauſe the ſaid Statute of 23 H. 8. muſt be my chief guide 

to dire& my faireſt paſſage through theſe uncouth ways, I 


will pray atd thereon 3 and I will now to declare 
what bullnes on Land this Law hath ef por mu todefend, 


and what offences it pu h to reform : And according. 
ly the faid Law doth diſtribute it (elf into theſe particular. 
Branches :. 


"1. Walls. 
2, Banks, 

Into matters of defence | 3. Ditches: 

F; this Statute maintain- : 4. Gutters. 
iſt, eth, are theſe follow-) 5. Sewers. 
ing, viz, 6. Goats, 

7. Calceys. 

8, Bridges. 


Second]y, 


e to calf a Court 


FT; 
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\ 1. Streams. 
2. Mills. 


n | 3. Ponds. 
"Into matters of Offence | 4. Fiſhgarths. 


which this Statute ter-| T |. 
| meth Leto, Impedi- 5: _ 2" 
; Secondly, 4 ments and Annoyan-+ _* 8, 
MT 4 | ces which are to be 4 j++ Dhakas 
aig | put downor reformed, |” Flou 4. - 
| as cauſe ſhall require; 4 'Oth a 


Lets and Impe- 
 diments. © 


v* 


"Aadrothe end 1 might ally examine this part of the 
Statute. which: produceth theſe matters, I have framed a 
Caſe, which doth give occaſion in this days exerciſe to di- 


L fpute of all them. 
; 2.7 1 The Caſe for the Second Lecture. 


Second Caſe. {A + Leaſeth his Manor in the County of Lincoln, in 
'N, which be Copyholds, to B. a younger Son for his life, 
upon Condition to have it for the lite of C. upon Condition 
to have it to him and the heirs of the body of his Father, 
A Copyhbold is forfeit, the firſt Condition is performed, the 
Commiſſioners of Sewers in that County upon view ſurvey, 
and by their diſcretion decree a new bank where none was 
before to reſiſt the Sea, and a new River to be cut to drain 
the ſuperfluous waters in S. and an old Sewer in D. to be 
repaired; and-by Inquilition aſlcfles B. the Leſlee for the 
Manor, the Copyholder for the Copyhold Land, and the 
Town of S. and alſo the Parſon there for his Tythes, be- 
cauſe they lie all in the Level; the ſecond condition is per- 
formed; B. enters in the Copyhold. 
My conclufion is, That this new Bank, new River, and 
old Sewer be well decreed, but the ſaid Sels is void 7 too 


O''in qudlibet parte, 


Points 
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L Points. at the Commonlaw. 

The Points of this Caſe are three at the Commonlaw, 
and three upon the Statutez but all of them are ſo woven 
within another, that every one of them go hand in hand 
fromthe beginning to the end of the Caſe. 

Imprimis, Whether the Duplicate Condition be good, or 
not? _., 

Secondly, what Eſtate B. the younger Son hath by the 
firſt Condon, and what Eſtate he hath got by the ſe- 
cond ? 

Thirdly, a Copyhold becomes forfeit to the Lord, and 
before the Lord take advantage of it his Eſtate is changed, 
Whether by the change of his Eſtate the benefit of the for- 
feiture be loſt, or not? 

Points upon the Statute. 

Imprimis, Whether Commiſſioners have power to decree 
a.new Bank, anew Drain, and other new defences, or not ? 
And herein the qualities and properties of Rivers, Streams 
and Banks, and their dependants, are to be treated of. 

Secondly, Whether they may decree the ſaid new Defen- 
ces by view and ſurvey? And herein is to be handled, What 
Commiſſioners of Sewers may do by ſurvey, and what they 
may. do by their diſcretion, and what they - may do by 


ury. - 
--, Thirdly, in what Caſes Aſſeſſes and Taxes may be laid 
and impoſed, and on what things, and in what manner they 
are-tobe impoſed z and whether the Rates ſet upon the per- 
ſons in any caſe be well done or not, and where the fule 
is if any ve. WIT | 

Argumentum LeGoris. 

Seeing it hath been the ancient order for the Reader of 
this place to maintain the Concluſions of his Caſe, I ſhall 
therefore endeaver my ſelf to perform that order which Cu- 
ſtome hath impoſed upon me; and accordingly as I have 
concluded, fo I take the Law to be. 

And touching the firſt Point, it hath been challenged and 
drawn in queſtion upon ſome = a delivered in the Re- 

ctor 


=” $if Ed. Cools tor of CARS Sir Edward Cook's firſt Report 
; 2 Report: where it's ſaid, That one contingent camot depend upon another: 
But-more ſtridly it is called to an accompt in the Lord Staf- 
Cel, Rep. 8. ford's Cale, in Sir: Edward Cooks eighth Report; for there 
it is held, he cannot depend upon another poſ- 
ſibilityz and this Caſe is there'/put, Fbat if A. let Lands to B. 
for years upon Condition to have it for life, and upon Conditi- 
on to have Fee, that the Fee ſimple can never increaſe by the 
ſecond Condition z but 2s he faith m another Caſe, Amices 
Plato, Amicus Socrates, ſed magis amica Veritas, his rule taken 
in the firſt Caſe is 'very general, and the-Lord: Stafford's 
Eaſe admits diſtinQtions, which in my Argument Fſhallap- 
ply my ſelf unto. gf 
And ſome differences I ſhall take in this Point in queſti- 
on;- therefore I ſhall thus diſtinguiſh, That if upon per- 
formance of the firſt Condition, the Original Eſtate be de- 
termined upon which both the firſt-and ſecond Condition 
were built and grounded, the ſecond Condition and in- 
creaſe the 'is utterly void 3 'but if the firſt Eſtate be 
not deſtroyed nor confounded'uport the faſt Condition per- 
formed,. the- ſecond Condition and 'Eſtate (thereof which 


ſhall be ge Cn may then well upon'the old. 
ſtock: Fo explain t Example, If 4. give Land to 

B. in Fee fimple, upon Condition to have the Land in- Ta, 
vpon Condition to. have for life 3 here becauſe the firſt E-. 
fate and Livery-by-the firſt Condition is-not deſtroyed, 
therefore:the ſecond: Condition ſhould well ſtand in force. 
So I:do make a Leaſe to 4: for twenty: years, 'upon Con- 
dition to have the Land for forty years, upon Conditionto - 
have Fee; this firſt Condition and ſecond Condition may 
have both their fall Operations :-for bythe performance of - 
the firſt Condition, the Leaſe of twenty years'is not de- 
ſtroyed, but ſtands on foets: and th the original E-. 
ſtate-remaining unconfounded,: the Fee ſmple may well in- 
creaſe by the performanee of the ſecond Condition : But if a 
Leafe be made to A. for his life, upon Condition-to have in 
Tail; upon Condition. to have Fee 5 the ſecond Conditio 


here. 
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here is mtterly void, becauſe by the performance of the firſt 
Gandition, A. had' an Eftate-in. Tail, which drowned and 
deſtroyed his Eſtate forlifez and ſo becauſe every decreaſing 
and 'increafing Eftatenis to depend upon the firſt Eſtate 
which receives the Livery,; which is the life of all, there- 
fare the Second: Eſtate can never accrew in this Caſe : and 
this is the true reaſon, as I take it, of the faid'Caſe put in 
the Lord Stafford's Caſe; for there the leaſe for years was Lora $raſ- 
deſtroyed by the Leaſe for life, which came by the firſt for#'s Gate: 
Condition, and ſa the Fee fimple there could never accrew 
by the ſecond Condition. ' And inanſwerto thefaid general 
ground taken io the Reorof Cheddington's Caſe, That one Revtor de 
contingent or poſſibility cannot depend nyav another 5 under fa. Ciredinem 
vour I take it, not that I am bound thereby, neither was © 
it the meaning of Sir Edward Cook, as I take it, to extend 
the ſame ſo largely asthey are there put, becauſe | find many 
we gay re of great account which are againſt the ſaid gene- 

tion. 

And firſt in the 38 H.8. Br. Feoffments, pl. 71. a Feoff- 38 #. 8: 
ment was madeto the uſe of A.and his heirs, untill F.S. paid - 
him Ten pounds, and then to . S. and his heirs, and fo to 
the third perſon; and what is this but one condition, con- 
tingent and poſlibility to depend upon another, for theſe 
contingents there were held: good, and were built upon a 
ſure foundation. | 

And fo in Digge's Caſe in Sir Edward Cooks Reports, where Dizge's Caſt, 
a Feofiment is made to the uſe of A. and his heirs, with 
> of RONG and after u new Limitation of E- 

tes3 t © contingents: and: poſſibilities dependin 
upon others, and many ſuch double contingents —_ be 


put. /- | | 

' The Caſe of Sir Edward Cook put in the end of the Re- 

| Qor of Cheddingtor's Caſe out of 12 Lib. Af. pl, 5, in,my 12 Lib. 4: 
opinion doth not diſallow the ſecond Condition 3: for there 

the Caſe is, Thet A. Leaſed to B. upon Condition, That if A.or 

his heirs pay #0 B. Ten pounds within a certain day, that they 

might re-enter; and if A. nor - heirs ſhould not pay the Ter 

2 


pounds 


"* \ 
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within the times Then if B. paid to A: Ten pounds at 
another day, that he ſhould have Fee: Both A. and. failed in 
payment, and A. entred, and being put out, brought an Aſſize, 
end nihil Cepit per breve;; this doth not prove that one 
condition cannot depend upon another, neither can I ſee well 
what Expoſition to make of ſo uncertain'a Caſe, fo that I 
take this Caſe to be no evidence againſt mine. ' 

But in the 14 H. 8. fol. 15. there is a Caſe which in my 
opinion makes more againſt my double condition than any 
other, which is put by Br#dze! Chief Juſtice ;, that is, If 
A. be bound in ar Obligation to B. upon condition to in- 
feoff F.S. before Eaſter enſuing, then the Obligation to be 
- voidz and if he do not infeoff him, - then to pay:Ten pounds 

at Pentecoſt, then the Boſe, to be void; The Feoff- 


15 M8. fs. 


ment is not made before Eſter, therefore Brxdnel held the 
Obligation was forfeit, and that the ſecond Condition was 
not good : But there is a ((Zxere) ſet upon that Caſe,” and 
ſo it may well be, for I ſee it commonly done, that if a de- 
feſans be made of a Statute which'is broken, and fo the Sta- 
tute becomes forfeit, yet. a new defeſans may defeat it; and 
fo in my Opinion may the ſecond Condition in this Caſe 
ayoid the Obligation, if the firſt concluſion had not: been 

in- the Caſe. | 
A Conceit. - 'F ſhall add this Caſe alſo as a conceit 3 that is, 4 infeoffs 
B. upon condition, if A. go to Lincoln he ſhall have the 
Lands to him, and the-heirs' of his Body, and if he go to 
Loos he ſhall have it for Ten years: and he goes firſt: to 

on.. | | 

Ns here hokd theſe: Conditions being put promiſcuouſly, 
without diſtinQion of the: times of the Conditions which 
fhall be firſt performed, and which the ſecond, that the Fee 
is decreaſed into an Eſtate for years, and can never increaſe 
_.. £..-: nto-an Eſtate in tail by performing of the ſecond Condit} - 
'on, 'becanſe the Eivery-out of which it ſhould grow was 
Scond: quitedeſtroyed by the: firſt 'decreafer. 'So.that-my:intent 
taint.  - appears, that one Condition may depend upon anether 
upon the {aid diſtinQionz but. whether.by the performance 
o& 


» a 
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of the firſt Condition in my Caſe there will an Eſtate come 

ro B. or not, I meant it for a queſtion: for Þ. had before an 

Eſtate for his own life; then is it not poſhble that his Eſtate 

can hereby be increaſed by having the Land alſo for the life 

of C, if it be admitted arguzrenti gratia, that B. ſhall or may 

have both theſe Eſtates ſtand in him both 2t one time: for 

if C. dyed firſt, then is B. never like to have any benefit 
thereof; And if B. himſelf ſhould die before C. then alſo 

were it impoſlible for B. to make any uſe of this Eſtate for 

the life of C. unleſs it were in him to grant away to another, 

as in the Caſe of the Office in the 1 Z7. 7. where an Office i #:. 7. 25. 
is granted to the King, the = could not have the Office ©'s Cate. 
himfelf; and fo in that point for the King to take by the 

grant, he could not, yet by that Boek it was in him.to grant 

over to another which might have it. And: like to this-is 

the Caſe where 7: 8. is Þ of the Church of Dale, and 

the Patron grants the next avoidance, this grant can he him- 

RIf take no benefit by, unleſs he refign, yet if he die it ſhall 

come to his Executors. 

But I-take the Law to be m my Caſe, that B: ſhall not by 
the firſt Condition have both the Eſtates in him at once, that 
is, for his own life, and: after for the life of C. but that 
the Eſtate of B. by the firſt Condition, ſhall be decreaſed or 


changed from his own life into the life of C. and ſhall be 


melted and newly molded by this Condition; for an Eſtate 
may as well decreafe as increaſe by a Condition: and yet. 
the Lord Stafford's prineipal Caſe was, That Zucer Eliza- 
beth did grant the Manor to Tindal and the heirs of his body, 
#pon Condition upon payment of Twenty Shillings to her by Tin- 
dal, that he ſhould have the Reverſion to hims and bis heirs z and 
there it is,holden for Eaw, that by the payment of Twenty 
Shillings, the Reverfion. in Fee Simple ſhall increaſe to 


Tindal, and ſhall not alter or drown the Eſtate Tail, 


Which is'an'excellent Caſe; but aſter the putting of that 


"Cafe, -and then it may. alter the Law alſo, that is, I give 


Land to. F, S. andthe heirs,of his body, Conditi- A'Conceic. 
on it. he pay me Twenty Shillings, that he. ſhall have the 
laid 


_— — — 
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faid Lands to him and his heirs: -In,my conceit by:the pex- 
formance of this Condition, the Eſtate Tail, is by increaſe 
changed into a Fee Simplez in which, note the difference 
between Tindal's Caſe and this, where upon payment of 
20 x. the Reverſion is granted to him and his heirs: and 
where the words be, That upon payment of Twenty Shillings 
he ſhall have the Lands to him and bis heirs : ln the firſt Caſe 
the Fee Simple accrewing ſhall not alter the Eſtate Tail, 
but in the ſecond Caſe, by the Fee increaling, the E- 
ſtate Tail is determined and changed into a Fee Simple, 
- quod quere. | | 

Admitting the firſt Condition did increaſe the Eſtate of B. 
from his own life to the life of C. and the ſecond condition 
is performed, by the which another Eſtate will. accrew to 
B. as I take it will, becauſe an Eſtate decreaſed, Fypercel 
of the firſt Eſtate ; than what Eſtate B, hath got by this new 
Limitation, is the queſtion: ' And in my Opinion, he hath 
at the moſt but gotten an Eſtate again for his own life, and 
that the Limitation to the heirs of the body of his Father 
is utterly void, be his Father dead or alive; for if his Father 
be dead, his elder Brother is the heir of his body, within theſe 
words of Limitation, who cannot take the Lands by deſcent 
from B. his Brother, or from his Father; but as the Caſe 
Littleton. E- is put in Liteletor's Title 7ail, and in the 4and 5 Ph. and 24a. 


proper in Dyer, Greſwold's Caſe, where Lands were given to the - 


& Mr. Dyer Eldelſt Son, and the heirs of the body of his Father; this is 


256. a good Eſtate in Tail, being made to the eldeſt Son, becauſe 
' he js capable to take the Lands in both degrees, 


( Alchough about the duration of ſuch an E- 
ſtate Tail, there hath been a queſtion, -viz. whe- 
ther if the eldeſt Son die without Iflue, his Brg- 
ther ſhall inheric by force of this intail, or the 
Lands ſhall revert to the Donor. Dyer ſupra. Leo- 
nard 2. Caſe 29. Roſe and Morrice's Caſc.) 


And 
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' And im 2 E. 3. the Caſe is famous, and is known by the  z. ; 


name of Roberges's Cafe, where Lands were given toher and 
to the heirs of the husband of her body begotten ; ard it 
was there held, That if her husband were then dead, and 
ſeft any heir which he had by her, they might take” jointly 
with herz ſorthatit wasnot poffible to take by deſcent from 
the ſaid Roberges,. becauſe he which takes it muſt not be 
heir to her, but to the husband, who never held any E- 
ſtate therein : And ſo to be ſhort, 1 am of Opinion, That 


no Eſtate of inheritance be gained by B. by thefe words, - 


The heirs of the body of his Father. 


The Caſe npon the third Point is this, a Manor is gran- Third Point, - 


ted to one for his life, upon condition to have it for the life 
of C. then a Copyhold is forfeit, and before the Lord ſeize, 
his Eſtate is altered or changed 3 if now he can take advan- 
tage of this forfeiture or not, wherein the altering of the 


Eſtate of one to another is of like force, 2s where it alters” 


in the Partie's (elf, againſt which it may be ſaid, That if 


Tenant for life make Waſte, and then he in the Reverſtor, 


grant over the Reverſion , the Grantee ſhall not now- pu- 


iſh this Waſte. 
_ -And it was reſolved in the Caſe of Chaniberlin 


and Drake, Mich.1657.that the ſucceeding Lord of- 


a Manor, ſhall not take advantage of waſte done 
in the time of the preceding Lord. - Siderf. 2. 9. 


And ſo Mr. Perkins, fol.20. If a Tenant alien in Mortmain, 
and then the Lord grant away his Seigniory, the Grantee ſhall 


not enter for this Mortmain: (o by Fitz. in his Nat. bre. in gr, z1ir, 
his admeaſsrement of Dower, If a Guardian aſſign to a woman Nat. bre-- 


more dower than ſhe onght to have, and then grant his Guardian- 


ſhip over, the Grantee cannot have an admeaſurement of Dower 
ward Cook 2 Rep. Bingham's 


where there was Tenant for life, remainder in Fee of a Te- Cai, Co 
ſervice, and he in remainder di- * 


againſt her : and ſo Binghans's Caſe in Sir 


nancy holden by Knights 
ed, his heirs within age, and then the-Lord granted away 
his 


Perkins, f.29.” 


7t 
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his Seigniory, and then Tenant for life died, by which the 
faid heir was to have been in ward; yet becauſethe Seigni- 
ory was granted away after the inception of the Wardſhip, 
before it was perfealy due, it was there held, that neither 
the grantor nor the grantee ſhould have the ſame : So Leſſee 
for life without impeachment of waſte,remainder for his own 
life, the privilege is loſt 5 but yet notwithſtanding, I do 
hold that in this Caſe B. after he hath by the performance 
of the Condition altered his Eſtate which he had when che 
forfeiture was committed; yet ſhall he afterwards take 
advantage thereof well enough : As if there+be Tenant 


| forlife, the Remainder for life to F. $S. and the firſt Te- 


21.9. 17» 


nant for life commit waſte or forfeiture, he in the reverſion 
cannot puniſh this during the life of him in the Remain- 
der for life, but after his death he may; alſo if one make 
a Leaſe for years, upon Condition to be void, and the 
Leffor grant away his reverſion, the Grantee may enter for 
breach of this Condition by 11 H. 7, 17. and yet here the 
Eſtate in reverſion is altered from one to another; and I 
doubt not, but if a Tenant for life, be the Remainder in 
Fee to another of a Manor, and a Copihold is forfeit, 
and then Tenant for life died, that he in Remainder 
may enter into this Copyhold 3 and yet this Eſtate is al- 
tered into a poſſeſſion from a Remainder; and in the 
Caſe, although the Eſtate in B. be altered, yet it is by de- 

creaſer, and fo thereby it is parcel of the old Eſtate he had 
before: and therefore it is like to a Cafe where the husband 
and wife were Tenants in ſpecial Tail, and they recove- 
red by Afſize, and then the husband died, and after his 
death without iflue, the wife's Eſtate being altered from an 


: Ae Eſtate Tail, into an Eſtate of poſſibility of iflue extin&, was 
5/1 again put out and difſeiſed, and ſhe brought a Writ of Re- 


aid, ph. 77. 


difleifin, which will not lie but on the firſt Eſtate,” and a- 
gainſt the firſt parties, and yet it was maintained, becauſe 
it was parcel of her former Eſtate: And fo in this Caſe, 
although the Eſtate of B. was altered from his own life in- 


to the life of C. yet I am of Opinion, That he nigh: take 
van- 
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advantage of this forfeiture, becauſe the Cuſtomary Eſtate 
is utterly void thereby. _ 
Points upon the Statute. 

Iam determined before I enter into the diſcourſe of new 
defences in my Caſe, to deliver my Opinion touching the 
Walls, Banks and other ancient defences, which have had 
their being time out of memory, and in truth be the very 
materials and memorials of Antiquity : And becauſe Banks 
and Walls be the firſt named in the Commiſhion, they ſhall 
therefore have the firſt place in my argument, being the 
moſt ancient and approved defences, as well againſt the rage 
of the Seas, as againſt the violence of freſh Waters, that 
either Art or Nature have produced. 


Bank. 


_ E Bank of the Sea is the utmoſt border of dry Land, 

and is of the ſame materials with the grounds wherein 
and whereon it ſtandeth; it is ſometimes natura}, and in ſome 
places artificial Natural, as Mountains raiſed higher than 
other groundsadjoyning asit pleaſed the Creator, when the 
firſt huge Chaos was ſeparated, divided and diſtributed; Ar- 
tificial,; when it.is caſt by man's hand. J«ſtiriar the Empe- 
ror treating of theſe in his Inſtitutes, and his title de rerum 
diviſione deſcribeth them in this manner, Riparum uſis eſt 
publicus illar verb domin' ad eos pertinet qui proximior pre- 
diis domini ſunt, itaque naves ad eas appeliere, funes arbori- 
bus ibj natis Religare, onws aliquad in his Reponere cuilibet li- 
berum eſt, by which authority it appennth, that the owner- 
ſhip and property of the Sea Bank and Banks of great Ri- 
vers, be to them whoſe grounds are.next thereto adjoyning, 
- and the Trees, Graſs and other things thereon growing, 
' belong tothe owner of the ſoi}, but the uſe of the Ban 
is'common £0. all the King's liege people, as to tie the ſhips 
and Boats to the Trees, and:to tow them to and fro, and 
to lade and unlade their Merchandizes thereon,- and for 
fiſhers to dry theig Nets on. - And as the owner of the ſoil 
BY L 


and 
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atd 1 r of the grounds, cannot juſtify:the di 
or caſting of them down, whereby the. people ſhall/ be 
hindred + their neceffary uſe thereof, no more can the 
people which Have but receſſarinm wſum, fell up the Trees, 
or mow the Graſs thereon growing, neither ought they 
to dig ballaft there, but every one, as well owner as uſer, 
wy phe ut alienum non ledat. I cannot more. aptly 
re a an; rs or of a _— mou _ 
| td -way, for that the pro t to him w 
——_— oa adjoyning, Fd the uſe thereof is common 
ro — men, and the power thereof the — hath by His 
Prpriets Laws, Proprietas Domino, uſus populo, poteſtas wits 
Demir, 4/4, 11 for more clear Illuſtration of this matter, T put his Caſe, 

Regi, — That F.S. doth cut the Sea Bank, or the Bank of a wo 
River; and F. B. which hath occaſion to paſs thereby, falleth 
unawares into the cut, and is hurt in body or goods, the 
party-which cutteth this Bank incurreth theſe mul&s : For 
firſt, the owner of the ſoil may have his Aftion of Treſpaſs, 

fodit, and I which fell therein may have his 
the Caſe againſt rhe digger o&-that cut, for to 


8E. 4 9 


W_—__ Aion u 
E. 4+ 9- 
recover 


may alſo be indided at the King's fait for wrong 
done tothe King's people: Att ths like Loh of a High- 


way. 
A Wall doth differ in point of ownerſhip from a Ban 
farſt, in ry anngee _ is made on, wy 


Bank is made Ex folo efundo is naturis ſunt 
eademt cum terra qua not a Wall, for 
it is an artificial edifice, not ofthe manera il of the 


[+> nh pope ar pon _— er and 
t pria onera partio; { that the 
DE ne who, 
ts bound to E though: his not next 
thereto; but of a Bank the | 

whoſe grounds adjoin | , fuf- 
fice to have ſaid of —hacpeor ne the two firſt defences 


nominated in the Gommiſſion of Sewers. _ 


is damage for his ſpecial hurt 3 and the offendor 


+ ad. £4 
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The letter of this Statute and Commiſſion, ſeem to ex- 
tend onely to Banks, Walls and other defences | 
and being by the Coaſts of the Sea and Marſh grounds there- 
to adjoyningz but whether the Banks and Walls of freſh Ri- 
vers which their courſes to the Sea be within this Sta- 
tute or not, hath heretofore bred ſome queſtion; but tor my 
own part, I am clear of opinion that they be within the pro- 
vifion of theſe Laws, there be two miſchicfs recited 
in the Statute; the firſt is, for not a—— the Walls 
and Banks againſt the Sea, by reaſon whereof great hurt 
hath happened thereby, by the overflowing thereof: and 
the other, by the inundation of freſh water-courſes through 
Land-flouds, which have done ſome damage to the 
next adjoyning z and theſe Laws apply a remed-” to both 
theſe grievances, that is, by repairing the Walls and Banks 


next the Sea, and by maintaining of the defences of the freſh 


Inland Rivers, to cauſe them to keep their Waters within 
their Chanels. And I take it there be words in the Statute 
that will bear this conſtruQion, iz. That by the rage of the 
Sea, flowing and reflowing, and by means of the Trenches 
of freſh Waters d ing, and having their courſes to the 
Sea by divers ways the Walls, Ditches, Banks, ec. be ſo di- 
rupt, lacerate and broken, &&c. And alſoin the preamble of 
the Statute the words there be, that by reaſon of the outragi- 
ous flowing gs and courſe of the Sea in and upon Marth 
grounds, and other low places heretofore through politique 
wiſkdom 'won and made profitable for the great Common- 
wealth of this'Realm, as alſo by occafion aol Waters, 
and other outragions Springs, in and upon Meadows, Paſtures 
and Hy cgnadid adjoining ta Rivers, Streams and Currents, 
wherein the Waters are to have their courſes, And what 
keeps the freſh: Waters within. this Chanel but good and 
{erviceable:'Walls and Banks, and what things doth this 
Law intend to be dirupt, lacerate and broken, but the 
Walls, Banks and other defences which pent up their Wa- 
ters? and theſe Words extend more properly to the Walls 
and Banks of freſh Inland Rivers -— Coaſts. _ 
a 2 
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do find ſome ancient Authority in the point ont of the 
Charter of Ruwney Marſh, pag. where the Words be, ad di- 
ftriffion' faciend' ad reparand' Wallia & watergangia ejuſdem 
mariſci contra maris impetum inundationem aliarum dul- 
ciums which laſt words can have no other conſtruction or 
interpretation, but to. extend the ſame to the Banks and 
Walls of navigable, and other freſh Rivers and. Water- 
gauges of freſh'Streams. And the Statute of 1H. 4-copo12: 
makes the ſeruple clear wherein the words be, that the com- 
mon paſſage of: Ships and Boats in great Rivers of.Exg/axd, 
were oftentimes diſturbed by.leaving. of wears; &c. and 
provided a remedy therein; ſo hereby it is manifelt that freſh 
navigable Streams are within theſe Laws. ; 


Private Walls and Banks. 


FJUT all Banks and Walls wherein Waters bepent are not 
TY) within the provifion of 'theſe Laws, but onely ſuch as 
belong to common and publique Riversand Ditches, Sew- 
efsatid Streams: for Walls and:Banks: made and erected as 


fen&&*to-mens private grounds; and there ſet or made to 


Ditches, Gutters and Streams, for the draining and watering 


of mens private grounds are- not within theſe Laws, for 


theſe-Laws take cognifance and notice of -none'but'of ſuch 


as tend+ to the:good ſervice of the Common-wealth, and 
therefore whereas in the Ports of Z7oband in the County of 


Lincoln, and-in other parts of this Realm, divers private per- 
fons have for inning and ſafety of their Marſhes and Marſh 


Grounds, caſt -great: Banks for thoſe private uſes: theſe 


| Banks are-not-within'the proteQion and defence of theſe 


Laws to be maintained 3 but I am-of. opinion,}. That they 
may be extirped if they be letting and a. hinderance to 


the common good. of the Countrey where they be erec- 


'ted. 


bl 


F oraſmuchy as I am now in hand with Walls and Banks, 


the. defences to Rivers, Sewers, -Ditches and Gutters, -1 


therefore take it, that it will hold good correſpondency here 
ob in 
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in this-place,. to treat of them and of their dependences, 
A River therefore is a running Streatn, pent in on either (ide 
with Walls and Banks, and beareth that name as well where 
the Waters flow and reflow, as where the W aters have their 
current one way, as is expreſſed in the Caſe of the Piſcary 
of the Banne in Jreland; In the Statute of 4 H. 7. Chap. 15, 4 #. 1. 15. 
Thames is termed a River: In 34 Lib. Af; pl. 11. and in 38% 4 
Plow. Lan 129. Tyne and Teſe be both named Rivers : >. com.125. 
and in 19 H.7. Cap. 18. Severn is ſaid to be a River: Trext, ,,v. , 3. 
Humber, Boſton Haven, Lyn Haven, and Tyber, Orontes, Eu- 
pbrates and Aufidus, near which Hanibal the Carthaginian. 
General ſtruck the Battel of Carza, be all of them in Hi- 
ſtories of great authority,named Riyers. 
Rennatus Choppinws in his Treatiſe de Dominio Francie, Chypinu. 
Lib. 1. Tit. 16. de fluminibwe, faith, That F luminum duo 
ſunt genera, Regalia quedam, alia Bannalia ſiue privata, Re- 
gaba dicuntur ex quibus- princeps Jure patrimontali vetigal 
capit, in quibus modumn't temp piſcationis conſtituit « and 
Sir John Davies 10 his Iriſh Reports in the ſaid Caſe of Banne, 
ſaith, Thet ſo far as the Sea doth flow and reflow, it is a Rogal 
Stream, and the fiſhings therein belong to the Crown, but where 
the ſame dathinot flow.and reflow; And in all Rtuers not. 
navigable the Tenenants of both fides, de Communi Jure, 
owe the River, and have the Piſtary; ' yet a Subje® may 
have the free fiſhing in the Royal Streams by Cuſtome and pre- 
ſcription ;.. And in the River of Thames tam aqua quam ſo- 
lum pertinuit Dom' Regi, and by-Charter they were conveyed . 
to the Lord Mayor of London, and Citizens of the fame. 


So the. Soil -of. all: other Rivers, as high as 
there 1s flux and reflux of the Sea, 1s in the King, . 


if. no.other claim it by P reſcr 1ption 5 a ider fin 1 \ a r, 
I | 


49. 

In Lib. hrtr. Fol. 666.- there is a prefident way in --this. i» vereri 55. 
manner, . That an Aion of Treſpaſs was brought @uare-le 7" fo 555. 
defend” piſcat' eſt in ſua ſeparali piſcaria & piſces inde, videli- 


cet, 
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cet, duos Salmones cepit ; the Defendant Spyro and ſaid, 
That oy was ues of yu Manor ogg ; yh tary EX» 
tend it (elf »/que ad medinm - que oft e piſtari- 
4 in qua ſappenitus Miſeationems predic? freri ex anſtrali par- 
fe, and that the Plaintiff eodew tempore quo, fuit ſeiſitws de 
manerio de Dale quod ſe 5 w 7 —_ _— fils _ 
redic' ex boreali parte ejuſdem fendens 
pre quorum pr enk ipſe Rabel bw preder mianerio de Dale, 3 
tempore quo non extat memoria hominum in contrario ſeiſtt' fu- 
erant de predic anſtrali parte de predic aque wt de 
piſearia ſua: in which pleading it appears, That the Lords 
on either fide the River, owe the River by ſeveral moities, 
and the ſeveral moities and the ſeveral parts of the fiſhing as 
incident thereto. 6 ed 
It may alſo here, as I take it, be moved for an apt que- 
ftion, in whom the property of running Waters was; for 
in ”Netwra Brevinm, fol. 123. there'is a quod" permitt' hes 
bere liberam piſcariam in' aqua hers whereby it appears, 
That the Plaintiff had property ia thoſe Watersyand in Pls 
Come. 154. one granted aquamw ſuaw i» L. and the Piſtary 
paſſeth thereby, and ſo did the ſoil alſo in my opinion: © for 


122.7. f:10 12 H. 7. fol. 4: a precipe. quod reddat is brought dens 4+ 


cra-terre Cu' aqua Cooperte. In my,conceit the Civil: Law 
makes prettier . and. neater diſtinQtions of theſe than our 
Commonlaw doth; for there it is ſaid, That xatwrl ratione 
quedam ſunt Communia ut Aer, aqua profiuens, mare & litora 
waris.c I concur in,opinion with them, that the Air iscom- 
mon to. all; and I hold my former definitions tquching the 
properties of the Sea and” the Sea ſhores: ' But that there 
thould be a property fixed in running Waters, I cannot be 
yr a to-'that Opinion, for the aps pow ſaith farther, 
quod aqua-profluens non manet in certo loco ſed procyl fuit ex+ 
74 ee cicjus flu og erent irate 
for in my opinion it ſhould be ſtrange that the Law of pro- 
perty'ſhould be fixed upon ſuch uncertainties, asto.be altered 
into Meum, Tm, Snunms, before theſe words can be f| ; 
and to be changed in-everytwinckling of an eye, and to be 
more 
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more uncertain in the proprietor, than a Camelion of his 
Colours, Our Commonlaw, which of all others is the 
moſt certain, did not ſet his property upon a Deer in Parks, 
Conneys or Hares in Warrens, nor on Filhes in running 
Streams 3 all which be more permanent than running 
Waters be: And therefore I am of Opinion, that ta- 
king this word Agra for the bare running Water, there 
can be no property therein, but as the fame is incident 
to the Soil, pg them two for one, it is drawn with 
the property thereof : and this difference is apparent by 
12 Herry 7. afore ſaid; and Mr. Linwood puts a diffe- 
rence pe pr © - for wrap : E/# pe- 
rennis us aquar' ſed flumen eft propria ipſa x 
Let it not be held Queſtionable, whether Rivers of 
both kinds. be within theſe Laws or not, though they 
be not. put among; the defences which this Statute ſpea- 
keth of; for that exprefly thoſe. things which are ter- 
med-Lets and Impediments, are commanded by this Sta- 
tute to be removed out of the Rivers' and Streams for 
hindring the Waters 3 and Navigation being. ſo carcful- 
ly provided for cannot. þe ſupported ,. unlels Rivers Na- 
vigable be. maintained.: » and theſe Rivers are like the 
veins of a man's Body; by means whereof the increaſe 
of the Grounds near thereunto adjoining are abundant- 
ly multiphed-, and the Waters which trouble the Le- 
+ vel are conveyed away thereby: ſo that I am clear of 
Opinion , that Rivers and their Chanels, Waters and 
Banks, are all of them fully within the defence of theſe 
Laws, howſoever ſome which would have no new Ri- 
vers caſt by the power of theſe Laws, would extend 
rs words but to. the repairs, and not. to the River it 
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Sewer. 


A "Sewer, whereupon theſe Laws took their name, hath 

FA been no great ſtranger to our Commonlaws of this 
Realm, being perfe&tly deſcribed, though not preciſely defi- 
nedinour Law; ſome mincingtheword, compound it'oftwo 
words, Sea and were, {aying, that nomina ſunt conſonantia 
rebas; and there is ſome coherence between the name andthe 
nature of the thing. Authorities in Law will beſt decide 
207.6. f.1. the queſtion, and therefore 20 H1.6. f. 1. anaQtion of waſte 
is brought there againſt Tenanr by the courtefie, for fuffer- 
.ing a Sewer in part of the grounds to be unrepaired, by rea- 
ſon whereof his grounds in L. which the Defendant held by 
the courtefie of England, were ſurrounded ;- fo that by this 
book it'is made manifeſt , *that the Sewer is a freſh:Water 
trench 'compaſſed/in on” both ſides 'with'a Bank; and is a 
.12 4.4. f.7.'fmall current or little River. - And in 12H. 4. fo/:7. an 
Adtion of the Caſe was brought for ſtopping of a Sewer in 
"Dale, by teaſon whereofthe W aters did overflow the Banks, 
and drown the Plaintiff's Meadow Grounds: - So'theſe tw 
Caſes ſufficiently Yeelare what # Sewer is; aid Hol/tygſbead 
in his Chronicle termeth the Fleet Dike in London a Sewer; 
and I am of opinion, That it isa diminutive of a River,” and 
"by expreſs words Sewers be within-theſe Laws, &- fc eft in 


OF 


39 6.31. | | 
Gutter. 


" A Gutter is of a leſs fize, and of a narrower paflage and 
A current than a Sewer is; and as I take it,a Gutter is the 
diminutive of a Sewer : and thedifference between them is, 
That a'Sewer is a common publick Stream, and a Gutter is 
a ſtraight private running Water; and the uſe of a Sewer is 


common, and of a -Gutter liar, and by expreſs words 
allo a Gutter is within thele Laws, &+ ceo eft fic mention? 
39 H. 6.31. 
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Ditches. 


Ditch Foſa is alſodeſcribed in our Books, asin 12 H.4. 12 #. 4. 7. 
7. where an AQion uponthe Caſe was brought againſt 
the Mr. of S. Marks in Briſtol, for that he was bound by.the 
tenure of his Land to cleanſea Ditch there; he did negle& to 
doe the ſame, by means whereof the Waters therein were 
ſtopped,and did thereby ſurround the Plaintiff's Grounds; ſo 
that hereby it is apparent, That a Ditch is a kind of current 
of Waters in infimo gradu. And Mr. Cambder in Sua Lin- Camber. 
colnienſi Hiſtoria doth there deſcribe Foſdike to be Foſſa in- 
cibis quam Henricws Prinms per ſeptem milliaria 3 Withania in 
Trentum perduxit ut Lincolnienſibus ad ſubvebenda neceſſa- 
ria uſu eſſet; this Ditch is at this day a current and e 
for Boats of ſmall burthen in Winter, but in Summer none 
at all, though of late great ſums of Money have been ex- 
pended thereupon, Sed tamen adbuc nihil inde boni venit - at 
the beſt it is the worſt in all that Countrey, and isof ſo flow 
a current xt ox videtur currere omnino © It ſerves in many 
places for a fence to divide Lordſhips, and is a great trough 
to ſwallow up Waters thereabouts, which otherwiſe wauld 
lie upon the Level, and of it I ſhall lay no. more, but Spers 
meliora & expeFo, | 
Other famous Ditches there be, as that in the North-eaſt 
part of the City of Tork, which is in a manner a ſtandin 
Water: And there is an old forlorn Dike on the Fen fides 
in the County of Lincoln, called Caredike, more ancient 
than profitable, for it doth, as many other of thoſe unuſual 
Ditches do, run croſs to the ordinary currents of Waters in 
thoſe parts: For where the Seas (for example) ſtand Eaſt 
from the main Land, and ſo the ordinary currents run all 
from Weſt to Eaſt dire&ly towards the Sea, thisruns North 
and South, obvious and croſs to the natural current of the 
Waters, which is the true cauſe wherefore their currents be 
ſo flow, ſmall or none at all. There is another of them on 
Newmarket Heath que admiranda Fofſa vocat the NY 
M Dike: 


$2 


Lefiira Serunda. 


Dike: and in Wiltfbire there is a Ditch famous, called Wan/- 
dike, or Mercurii Foſſa, which ſerves for adivifion of Coun- 
treys, and ſo be Fofſa Limitenia, and are either altogether 
dry Dikes, or contain _ no more Waters than 
thoſe that fall -intothem : None of theſe Ditches be within 
theſe Laws, but ſuch of them which have a kind of cur- 
rent, and which in forhe fort partake with the Rivers. 


Pools. 


Pool is's mete ſtanding Water, without any current 

FAN | at all, and hath ſeldom or neverany ifſue to CONVEY a- 
way the Waters3"but a Ditch hath ho cotiſtatit ſtanding, nor 
any apparentcurrent : A Pool is properly the Inheritance of 
fome private, but a Foſſe or Ditch is in uſe common. 
ht byes this _ — ——_— = one, be« 
eavfe both in property and'uſe the ivate and peculiar : 
The otheris, becauſe theſe Laws Ker yo extend No roo 
caſually, and'not-continual! y drowned & ad ea que frequen- 
Hs accidiinit Fura adaptantur ; yet all Pools be not exchaded 
from the helps'of theſe Laws: for fach as to great 
Rivers, and He upon! the fides thereof without tiviſion, 
they are inamanner partof the Rivers; andof their kind are 
the two famous Pools called Brayford and Swaripoo!, both. 
near unto'the City of Lircolr. 


Ponis.. 


| A Pondis a ſtanding Ditch caſt by Tabourof man's hand: 


\ in his private Grounds for his private uſe, to ſerve his 
Houſe and houſehold with neceffary Waters; but a Pool is 
a low plat of Ground by nature, and is not caſt by man's 
hand. I find a-Pond within-my Law I read on-in expreſſ;s 
#erntinis, not/as a'thing defended-thereby, but as a Let and: 


| Tmpediment: And had I not found him therein named, 1 


thould not by any Expoſition have here brought it in a- 
mongſt the Water Inſtrutnents 3. for I.'much marvell whar 
Impedi- 
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iment 2 Pond canbe at all, vnleG by caſting of Tren- 

ches from the River to the ſame, it ſhall be a means to take 

thereinto ſome of the Waters of the River, and may there- 
by hinder Navigation 3 but this 1s far fetcht. 


Streams. 


Treams be not any of theſe, for all theſe have their pro- 

per peculiar Banks, Bounds and Chanels, and are put 

in amongſt them ; but a Stream is properly a current of Wa- 

ters running over the Level at random, and be not kept 

in with Banks or Walls, and ſo Lizwood faith, that Fluymer 
which is a Stream 1n#bil aliud eft quam ipſa aqua. 


Conduits. 


Condyit or ought thereto belonging ts: not within 
A theſe Laws in any ſort, whether 1t: pertain to a pri- 
vate perſon, or to a Town or Corporation. 


Springs. 


"\Prings I find within this Seatute, but'coupled with ſuch a 

word, - that they thereby feem tobe excluded and exiled 
quite from claimi g aty privilege. of defence by theſe 
Laws; for the word (Omtragiows)) being joined therewith, 
doth ſignifie the meaning of theſe Laws'to take them to be 
hurtful, and-not helpfalls but all this cometh of the word 
Outragiove,' which being but a quality;:annexed upon acci- 
dent, tay upon jult occafion be taken away, And the word 
Springs of it ſelf is both in appellation and operation, very 
benefidia for the Commonwealth: for I may juſtly term 
them the-vital Spirits of many the greatand Royal Rivers of 
this Kingdom, as of Thames, Trent, and fuch like : And 
therefore I am willing to let ſuch of them as be not outra- 
gious and hurtfull, totake up a place of defence within theſe 
Laws; for the Trent at the head is derived from Springs, 
| M 2 as 


B,. 
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as many other Riyers be : and I give both the eſſence and 
aſſiſtance to them, and ſo in my opinion they are worthy the 
proteQion of theſe Laws: and I doubt not but the Waters 
iſſuing and guſhing from the outragious Springs, may by the 
provident and diſcreet care of the Commiſſioners be ſo or- 
dered, as the ſame may be applyed and employed to ne- 
ceſlary uſes. 

Sonow I have run through, like a ſwift Stream, the qua- 
lities of theſe Rivers, Gutters, Sewers 'and Ditches,. and 
of all- their dependencies, and wherein they are to have 
aid and affiſtance of theſe Laws of Sewers, being in 
truth. the very ' Materials of theſe Laws : yet for a litthe 
better explanation of. their. ſeveral natuxes and kinds,. F 
ſhall therefore put theſe Caſes; 

Firſt, If the Town of- A. want Water by-the drineſfs of 
the ſeaſon for the uſe of their Cattel, or for other 
houſehold: affairs, as for brewing, waſhing: and ſuch 
likez and:in the Fown of B. which doth -adjoin there- 
to, there is. plenty: of Waters, more perhaps than is 
neceſſary for uſe there , the Commiſſioners of Sewers 
have no power by any of theſe Laws, for any of the 
ſaid purpoſes, to make any order or decree to relieve 
the. Town 'of 4--with Waters -from-. B.- for this- Statute 
makes but two--uſes of Rivers, Sewers and Streams , 
the one for. draining, the.otber for. failings . and being 
for.neither of theſe purpoſes, the Commiſſioners: have no 
Power ta deal therein. 

»But jf: two: Towns do -adjoin, . and-in-either of them 
there . is: a River Navigable , and by: accident one of 
thera is-dried up; and the other aboundeth. with Waters, 
more perhaps than there is neceſlary- uſe :of 3 I am, in 
that: caſe, of..Opinion, that the- Commiſhoners of Sew- 
ers have . power by- the - Commiſſion to» make a. Law 
or. Ordinance. ta. relieve the: River which wants Wa- 
ters,. out of, the abundance of Waters which the other 
River. hath, in help and ſupply.of Navigation. 


But- 
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But put the caſe that 7. S. keeps Boats for his own 3. 
neceſſary uſes and occafions, and for no other purpoſe, 
the Commiſſioners have no Warrant by their” Commif- 
fion to relieve J. S. with Waters for this his own pri- 
vate uſe, for that their power is the Republike 5 Yer 
if 7. S. hath uſed with his Boats to carry and recarry 
for the common uſe of the people in general, then he 
1s within the relief of theſe Laws. 

The new Stream and cut which was now of late #4 
made and caſt by Mr. Middleton from Ware to Londox, 
could not have been done by the power of theſe Laws 
becauſe it was not made for the draining or failing , 
but for houſehold ' affairs, and therefore ſpecial Statutes 
were enatted to begin, continue and perfect that work 
in 3, 4 Jac. Regisz and after-the Stream: was effeRted , 
theſe. two Statutes brought the ſame within the power 
of theſe Laws. 

And now ſeeing my Law hath: brought me in my 
argument and- diſcourſe among the things defended by 
theſe Laws; I ſhall now make a little digreſſtion from 
my Caſe, to treat of Bridges, and Calceys and Goats, 
the proper inventions and works of mens hands, and 
pertinent to this- place to be treated of by the order of 
this Statute 3 and they be three material Inſtruments which 
this Statute by name hath - been carefull to. take. order. 


for... 
Bridges: 


Bu are diverſly taken in theſe Statutes, for ſome 
are thereby to be maintained, and other ſome are to: 
be extirped or reformed as Lets and Impediments ; where- 
3o-I think it not amiſs for inſtrution, to open [ſome 
other. leading Statutes which have provided for them- - 

The firſt Statute of Bridges is in Magna Charta, cap: 1'5* Magna Chir-- 
nulla villa nec liber homo diſtringatur facere pontes niſt qui ab '4> <a. 15- 
autiquo & de jure facere Conſueverant tempore Henrici Avs 


noſtr' 


'22 H. 3, go 


Caſe of the 


.of Ely. 
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woſtr this word (facere ) isto be conſtrued in the ſenſe of Re- 
payere or Maraterere, for other conſtruction it cannot have. 
And if this Statute ſhould be in force, I take it that it would 
abate munch the power of the Commiſſioners of Sewers; for 
it ſeemeth by the Letter of it, that either no Bridges were 
to. be repaired, but ſuch as were made in the time of HZ. 2. 
and before; neither ſhould any be bound to repair them, 
but ſuch as in His time had then uſed, and were bound to 
repair them : but this Statute is neither repealed, nar muſt 
be abridged, as not to extend-to Bridges made fithence; 
and I take it, under favour, that it ſtands on ſurrounded 

rounds, which this Statute bath to do with; as alſo for 
ich Bridges as the Statute of 22 H.8. c.5. bath power over, 
which are Bridges ſtanding on High-ways, for both theſe 
Statutes do in my Opinion oppoſe the ſaid Statute of Mag- 
a Charta : Howſoever Sir Edward Cook in his Caſes of the 
Ifle of Ely recites the ſaid Statute as it were in-force at this 
day; and if fo, then the expoſition muſt be made, as I take 
it, that all Bridges made and erected lince are out of the 
inhibition of that Statute, or elſe that Statute is totally re- 
pealed: For otherwiſe all Bridges builded fince ſhould not 
be repaired, becauſe no Perſon or Town ſhould be obliged 
to do them: And then were the power of Commiſſioners 


of Sewers almoſt altogether inhibited, touching Bridges, 


and their hands cloſed up for medling therewithall; but 
I take this Statute of Sewers in full ſtrength to deal with 
ſuch Bridges as come within the reach of it. 

Bridges within the Law of Sewers, are ſuch as lie on or 
near ſurrounded grounds, efpecially if they be not onely 
placed there for Hoe paſlage, but allo for ſtrength, to de. 
fend = —_ of _ befles Voie _—_ of this kind bez 
DIR, on Bridge, Roc Bridge, the great Bridges at 
Lincoln, Boſbon Bridge, and the likes ad ck __ 
Inland and high Countreys, ever High-ways, as Burtor, 
Trent, Ware, Wainsford, Huntington and ſuch like, be 
within the (aid Statute of 22 H. 8. and I make little doubt 
of it, but all the faid laſt mentioned Bridges are alſo with- 

in 
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in the proviſion of the ſaid Laws of Sewers, for they lie 
and are built over ſuch Rivers as be all of them within theſe 
Laws. 


The Statute of 22 H.8. extends not to Bridges lying out 22 #. 8. 


of High-ways, but the Statute of Sewers doth extend to 
ſach alſo: And therefore if a Bridge ſtand on a common 
Sewer, Ditch or Gutter which hath his current to the Sea, 
or to ſome River, the Commiſitoners of Sewers have power 
over ſuch, either to repair the ſame, or to extirp it, as 
juſt cauſe and occaſion ſhall require. 


It appears by what hath been before ſaid, our 
Reader was of Opinion that all Ditches (except 
dry Dikes\ Gutters, Sewers, Streams and Wa- 
ter-courſes, where no paſlage of Boats is uſed, 
nor lying by the Coaſts of the Sea or Marſh- 

round, are within the ſurvey and correction of 
the Commiſſioners of Sewers. And he here faith 
the like of Bridges ſtanding on any Common 
Sewer, Ditch, or Gutter which hath its current 
to any River. But yct, under fayour this ſeems: 
yery queſtionable, upon the words of this Sta- 
tute of 23 H. 8.5. which ſpeaks onely of Ditches,. 
Gutters, Sewers and Streams by the Coaſts of the 
Sea, or Marſh-ground ; and 1s expreſly contrary 


to the Statute of 3 ac. cap. 14. whereby 'tis de- 3 7a. 144 


clared thar the Walls, Dinches, Banks, Gutters, 
Sewers,. Gates, Cawſcys, Bridges, Streams and 
Water-courſes, 1n and abour rhe City of Londor:,. 
where no paflage of Boats is uſed, having their 
fall into the River of Thames, where it doth u- 
ſually cbb and flow, and is uſed for free _e | 
0 
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of Boats to the Sea, though they were as need- 
full to be ſurveyed, reformed and amended from 
noyance of th: River of Thames, by the Com- 
miſſioners of Sewers, as thoſe Rivers, Streams 
and Water-courſes, where the Water doth uſu- 
ally ebb and flow, and where more uſual paſſage 
of Boats hath been, yet are not under the ſur- 
vey, corre&tion and amendment of the Com- 
miſſioners of Sewers, nor of any Statute of Sew- 
ers. And therefore by that Statute of 3 Fac. it 
is provided, that ſuch Walls, Dutches, 9c. 
within the limits of two Miles of London, ſhall 
be ſubject tro the Commiſſion of Sewers, and to 
all Statutes made for Sewers, and to all penal- 
ties in the ſaid Statutes contained, as if the Water 
therein had cbbed, flowed, and therein free paſ- 
fage with Boats, and Barges to the Sea had been 
heretofore uſed. 

So that by the Judgment of that Parliament, 
neither ſuch Ditches, Gutters, Sewers, Streams, 
&c. where there 1s neither flux or reflux, or paf- 
ſage of Boats, though they fall intoa navigable 
River which ebbs and flows, and is uſed for 
free paſſage of Boats to the Sea, nor any of their 
Walls or Banks, or the Badge which ſtand on 
them, (other than ſuch as the ſaid Act hath proyi- 
ded for, viz. thoſe which are within two Miles of 
London) are within the ſurvey or juriſdiction 
of the Commuſſioners of Sewers. 

Alſo 
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Alſo private Bridges are-within theſe Laws, as it F.S, 
and his Anceſtors, owners of ſuch a Houſe, have had and 
uſed to have a Bridge over a great or leſs River to the 
Church, and to his Paſture Grounds, or to his Common, 
this Bridge, and all other of this kind, aje within this 
Statute of Sewers; viz. to be put down or refortned it 
they be Impediments to the Common-wealth, and alſo 
to be rhaintained, it thereby the ſame be any material 
defence againſt the rage and violence of the Waters, 0- 
therwiſe not, but for putting down ſuch Bridges which 
have been by preſcription, I hope the Commiſſioners 
of Sewers will be well adviſed therein, ſeeing time hath 
given great approbation of them, and therefore I ſhall han- 
dle this point more fully, when I come to treat of Lets 
and Impediments, where that part of this Statute comes 
moſt fit to be handled. 

The Statute of 22 H.8. extends to the repairing and a- 
mending of Bridges onely, but if it be fit to take an Arch 
away, or to add a new Arch thereto, or to ere and build 
a new Bridge where none was before, this is moſt fit to be 
done by the Commiſſioners of Sewers, whoſe power may 
be extended thereto. 

All Bridges {et upon Riyers by;perſons without authority, 
may be pulled down by the Commiſſioners of Sewers, and 
the parties puniſhed 3 for no man ought of his own autho- 
rity tobe ſo bold with the common and High: ways or Streams, 
as to ere Bridges or other Engires thereon without lawful! 
Warrant, 

Bridges in High-ways, where there is no Stream under, 
but onely ſome petty Land Stream at rain and wet ſeaſons, 
theſe be dry Bridges, and be not within this Statute of Sew- 
ers, but yet they be within the Statute-of 22 H. 8. if they 
ſtand on High-ways: In 14 Jacobs Regis it was found by In. 
quiſitton taken at the City ot Lincolnin the Guild-hall there, 
before Sir Thomas Grantham Knight, and myfelf, and other 
Commiſſioners of the Sewers, that the great Bridge at Brace- 
bridge near the City of Lincoln, and ſtanding upon the River 
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of Wytham thirty Miles from the Sea, was fallen into great 
decay, whereby Carts, Carriages and Men on Horſe- back 
could not paſs over the fame, as in times paſt had been uſed, 
in defe& of Her. Sapcots Eſq. who ought to repair a part 
thereof, by reaſon» of his Manor of bracebridge ; and of 
Barthblomew Gregge, who by reaſon of his houſe ſtanding at 
the Bridge foot, called the Hermitage, onthe North ſide of 
the River, ought to repair another part; and of the Corpo- 
ration of Lincoln who was to repair a part thereof; and of 
the Countrey of More/a1d, who uſcd to repair another part: 
And the ſame was decreed accordingly. But Mr. Sapcot with- 
out cauſe finding bimſelf grieved thereat, preferred his Bill 
into the Exchequer Chamber againſt Sir 7homas Grantham 
and others, to be relieved therein; and did alledge, That 
the ſame ſtood far from the Sea, pretending thereby that the 
Commiliioners of Sewers had no power to deal with the ſame: 
but at the hearing of the Cauſe in Arno 16. Fac. he was 0- 
ver-ruled in that and all other parts of this Suit. 


bo; A Calcey. 


Calcey or Calſway is a paſſage made by art, of Earth, 
| Gravel, Stones and ſuch like, on or over ſome high 
or Common way leading through ſurrounded grounds for 
the fafe paſſage of the King's liege people, and theſe Calceys 
have always been expreſled in the ancient Commiſſions of 
the Sewers in the Repiſter, Firz. at.'bre. and in the Statute 
of 6 H.6. cap. 5. but not any Calceys be in theſe Laws, but 


E. . N.3- ſach as be over ſurrounded and Jow ty as that of Bar- 
i 


ſton Bank, Southy Bank, and fuch like: but touching Cal- 
ceys lying in Towns and Villages which be in the high up- 
landiſh Countries, this Law doth not in any fort extend unto 
them, butall Calceys leading over the ſaid Bridges, andnear 
unto them, are provided for by this Law; yet no private 
Calceys are tobe dealt withall by the ſaid Commiſſioners. 


Goats. 
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Goats. 


Oats be uſual Engines ere&ed and built with PerculleC 
ſes and Doors of Timber, Stone or Brick, invented firſt 
in Lower Germany and after brought into England, and u- 
ſed here by imitation, and experience hath given ſo great 
approbation of them, as they are now, and that with good 
reaſon and cauſe inducing the fame, accounted the moſt 
uſefull inſtruments for draining the Waters out of the Land 
into the Sea: There is a twofold uſe made of them, the 
one when freſh Water flows and deſcends upon the low 
grounds where theſe Engines are always placed, and where- 
to all the Chanels where they ſtand have their currents 
and drains dire&ed, the ſame is let out by theſe into fome 
creek of the Sea; and if at ſome great floods the Seas break 
into the Lands, the falt Waters ufually have their returns 
through theſe back to the Sea: Many of theſe Goats which 
are placed on High-ways, ſerve alſo for Bridges. This Goat 
is no ſuch imaginary Engine as the Mille be which ſome rare 
wiſe men of late have invented, but this Invention is war- 
ranted by experience, the other is rejeted as altogether 
chargeable and illufory : Yet theſe Engines ſeem to me not 
to be very ancient here in this Kingdom, for that Ido not 
find them mentioned in any of the ancient Commiſſions 
granted, before this Statute did expreſs the ſame ; and ſure- 
| Iy this Statute was ſocurious in the ſpecial repetition of ſuctr 
y in ſpecie as it intended to defend and maintain, 
that I am of Opinion, it can ſcarce be drawn to extend 
to any other: And therefore I do agree with the Opinion 
of Sir Edward Cook in his Caſe of the Ifle of Ely, that an 
artificial Mill, and ſuch like new invented Engines, are not 
to be erected by the power of theſe Laws, but being once 
erected and proved by experience to be beneficial to the 
publique State, they may be continued and maintained by 
the authority of this Statute. 


N 2 New 
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New Defences. 


Itherto I have proceeded onely in the handling and dif- 
J courſing of the old and ancient defences which be 
helpfull both to Sea and Land: And therefore I am now de- 
firous to enter. into the argument'of new defences, being a 
matter very fit and apt to be diſputed on: And to give 
ſome warrant to my argument therein, I have ſo compoſed 
my Caſe, as both old and new be therein contained, 
wherein the point will be ſhortly this, Whether the new 
River and new Bank' mentioned in my Cale, could be or- 
dered to be made by the power and authority of thele Laws: 
And thoſe which would take a part to argue on the contra- 
ry, may alledge much matter, and many reaſons to make 
good their arguments 3 firſt, -out of the words of the Law 
it {c1f, for:thereby it ſeemeth, that this Statute can bear no 
ſuch expoſition by reaſon; the words thereof literally taken, 
ſeem'to-extend- onely to the old and ancient defences, and 
not to the erecting of new: And the words thereof in this 
point be theſe; 

Foraſmuch as theWalls, Banks, Ditches, &c, by the rage of 
the Seas, and by the freſh Waters deſcending, be ſo lacerate, di. 
rupt and: broken , | the Commiſſion therefore doth authorize the 
Earls of Lincoln, Rutland and Exeter; Robert Lord Wil: 
loughby of Grimſthrop, Sr William Welby, Sir Thomas 
Grantham,:;4rd Sir. John Hatcher, Knights, whereof three 
ta:be:of the Quorum, to ſurvey and amend the ſaid Walls, and 
Banks,, Ditches, &c. in all places neceſſary;' and the ſame as 
oft as needſhall be to make new; Upon theſe words of the 
Statute, do'thoſe' which argue againſt the new defences in- 
ter, that the Commiſſioners have not any power to cauſe 
pew: Banks, new Walls,-or other defences-to' be. erected ; 
and (© take a difference between the words nova conſtruere, 
&* de: novo conſtruere, the firſt extending to ere new ones 
where none were before, and the other purporting the 
erefing of a new one where before an old one ſtood: and 


the 


and the conſtruction being ſo made, excludes clearly the 
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the words which inforce this expoſition, be penned ſtrongly 
to that: purpoſe; for firſt, they have power to repair and 
amend, What ? ſuch Walls and Banks as were before, and 
the ſame to build new; which words, The ſame, literally 
taken, muſt needs extend to ſuch old tences as were beforc; 


power to make new 'ones where none was before: and 

this expoſition may be exampled in other Caſes of like qua- 

lity, as in 22 H.6. fo. 18. where it is ſaid, That if Leſſee for 22 x. 6s. 
years ſuffer a houſe to fall down, and before an Aion of Waſte 

be brought againſt him, he buildeth another in the ſame place 

where the former ſtood, of the ſame quality and quantity, that 

ſhall excuſe him in the Aﬀtion of Waſte : but ſo would it 

not have done if he had builded the fame in all points an- 
ſwerable in another place, for the one is renewed, the 0- 

ther a new one: ard in the 10 H.7. fol. 18. in the Abbot 10 15. f.18. 
of Thornton's Caſe; the words in a Leaſe were, That the 

Leſſee ſhould repair a Chapel leaſed to him, and the ſame de 

novo conſiruere & conſiruGam curare , Which words there 

bear the ſame ſenſe in expoſition : And the Statute of Mag- 

4 Charta cap. 16. ſeemeth, touching Banks, to ſway the ugns Char- 
ſame way; for there the Statute is, ZYnod nul/e reparie de. a cap. 16. 
fendantur nift ille que fuerunt in defenſo tempore Henrici Re- 

2s avi noſtri e> per eoſdem locos &* eoſdem terminos ſicut eſſe 
conſueverunt tempore /i:03 this makes much againſt ereQin 

of new Banks, 1f it be in force: for if no perſon ſhould be 

bound to repair ſich as were -built ſince that time, then 

were it vain to build crew ones. Sir Edward Cook in his 

Caſe of the liJe of. Ely, is ſtrongly of the ſame Opinion , Caſe of the 
That no new River ſhould be made and caſt bythe power of this "of Eh. 
Commiſſion; for the caſe there is, That the Commiſſioners of 

Sewers in thoſe parts made an order and decree, That anew R i-- 

ver ſhould be cut out of the old River there called Owſe, through 

the main Land ſeven Miles unto another part of the ſaid River: 

And the queſtion there was, Whether the Commilltoners 

of Sewers had any ſuch power or not? and he there deli- 

vered his Opinion cared » That they had not ? and affirms 

I, 
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it, That it was dangerous and inconvenient that Commiſſuoners 

of Sewers ſhould bave any ſuch Power and Authority, x then 

they might thereby ſtop up the Havens, which are the Ports of 

the Realm: And for the juſtifying of this Opinion therein, 

Firz.Na. Bre. he alledgeth Fitzher. Na. Bre. fo. 225. and the Regiſter, fol. 

a Ras, 253 that in caſe where a new River or Stream was defired 

Regie 252 to be made, the Writ of ad quod damn' was to be awarded, 

. which ſhould firſt be dire&ed to the Eſcheator of that Coun- 

ty, to the end he muſt enquire and certifie what damage 

it might be if ſuch a Cut ſhould be made, or a new Trench 

caſt; and ſo concluded-dire@ly againſt the making of new 

Rivers and Drains by the Commiſiioners of Sewers. And 

truly there is one thing more which makes ſtrong on that 

fide, which is, That a new River, Drain or Cut, cannot 

be made but through ſome man's private Inheritance, and 

to the prejudice thereof, which is a matter very confidera- 

ble: So that all theſe things laid together, might very well 

move. Sir Edward Cook to be of the ſaid Opinion, That 

no ſuch new River or Drain could be made by the Com- 
milſioners of Sewers by the power of theſe Laws. 

Argumentum in contrarinm. 

The reaſons and authorities put on the other part are 

weighty and ponderous, and _— a very good anſwer 

The Law.ir which I ſhall endeavour to give thereto: It is true, that the 

pork words of this Statute and Commiſhtion bear much with the 

| ſaid former expoſition; So | hope to find words in this Sta- 

tute alſo, which will tend as much the other way: And 

they be in the fore-part thereof, viz. That daily conſidering 

the great damages and loſſes which have bappened in many 

and divers parts of this Realm,as well by the contagious flow- 

ing ſurges and courſe of the Sea, in and upon marth grounds, 

and other low places heretofore through politique wiſedom 

won. and made profitable for the Commonwealth of this 

Realm, &c. And theſe grounds which have been fo won, 

could not be fo kept and preſerved, but by banking and 

new. fencing inz which proves direQly, that the ſaid new 

Banks and. new fencing might be made for the inning and 

keeping 
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keeping of the faid new won grounds: And alfo the Sta- The expired 
rute of 6 H. 6. cap. 5. gave the Commiſſioners of Sewers pow- 0 1 —_ 
er to repair the ancient Banks, and Walls and Fences & ea- this expoſi- 
ders, &+ alia de novo conſtruere; by which words the Com: *9n- 
miiſ:oners which had their power from that Statute, might 
make new defences, as Banks, Walls and ſuch like: And 
ſo is the opinjon of Sir Edward Cook delivered upon the ſaid 
Statute of H. 6. in his Caſe of the Iſle of E!y, which being 
obſerved and granted, makes ſtrongly for this part; for that 
the Statute of 23 H.8. doth not onely confirm all former Sta- 
tutes of the Sewers then in «ſe, bur alſo gives authority to 
the Commiſhoners to do after the Tenor and effeR of all 
and (ingular the Statutes and Ordinances before that time 
made : And although the fajd Statute of H. 6, was in time 
then expired, yet the form and effeQ of it may be follow- 
ed and obſerved: And to that end 1 take this diverſity be- %. 
tween a Law repealed and a Law expired, for a repealed 
Law is made void and fruſtrate, as either unworthy or un- 
neceſlary for ſome reſpeQs to be any longer continued or 
put in execu'ion, and therefore was forbidden to be uſed or 
practiſed; but a Law expired in time, though it hath 
loſt his vigor and force, yet it is like a vertuous man de- 
ceaſed., his life and ations may be worthy imitation, 
though the date of days be at an end ; but a Law 
repealed is like a man condemned for ſome Offence, 
whoſe Life and AQtions are neither of them worthy [I- 
mitation , unleſs it be to doe the contrary: And the 
ſaid Statute of Henry 6. was a worthy Law , which this 
Statute intended not to come ſhort on, but to extend 
farther than the Limits of that Law did reach unto : al- 
ſo the ſaid Statute of Hemry 6. is uſed by Sir Edward 
Cook in the pleading of Rooks Caſe in his 5th Report, rut's Cate. 
where he could make there no other uſe of it, ſeeing 
it was in time expired, than onely by way of imitati- 
ON. 

Alſo we muſt conceive, that theſe Laws of Sewers are Tho Sep 


of great and urgent neceſſity and uſe for the good of the will help chis 
whole <xpoſinion. 
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whole Commonwealth of the Realm, and therefore the in- 
tent thereof may be extended in expoſition beyond the let- 
' ter of the words; for the words be (and the ſame to make 
ew.) which according to the bare words in a literal con- 
ſtruction, cannot extend to new ones where none was be- 
fore, but to the reedifying of the decaied old ones; but 
the learned Expoſitor, whoſe conſtructions be not ſo much 
grounded upon the letter as upon the ſenſe, may in equal 
juſtice extend the ſenſe to new making, as well as to re- 
- Bran. newing of defences; for Mr. Bra@. 1i, 1. Chap. 3. defineth 
equity to be Reram convenientia que in peribus cauſis paria 
de jderat jura & omnia bene coequiperat & dicitur equitas quaſt 
equalitas : And if the grave and leain: d Judges have in pri- 
vate affairs introduced this equity to direct, wierge or di- 
minih the letter of the Laws in the ſenſe of conſtruction, 
Hill ad as by many Preſidents we find in Mr. Plow. Com. in Hill and 
Grange's Grange's Cale, fol. 178. and in many other authorities, 2 
fortiori (hall this Statute of 23 H. 8. be expounded with as 
much favourable equity as can be, to inlarge the letter of 
the Law in the nk of conſtruftion, becauſe it tends fo 
much.to the advancement of the Commonwealth, Et qui 
beret in litera heret i# cortice. And if the makers of the 
Law, when this Statute was put into the frame, had been 
demanded, whether their meaning was to have it extended 
to the making of theſe new defences where either juſt occa- 
fion or neceliity did inforce it; they would have anſwered, 
That they ſo intended it; for the ſoul and lite of the Law 
 lieth in the ſenſible expoſition thereof, and not in the bare 
Fetter, as Mr. Plow. allo fully demonſtrates 1n his Com. in 
Eaſton and Stud's Caſe. 

And whereas it is formerly alledged, that the warineſs of 
the Common-law was ſuch in theſe Caſes, that it admitted 
not. one {uch.new Trench, River or new Cut to be made, 
without the awarding out: of the Writ of Ad quod damn' 
direQed to the Eſcheator, an Officer ſworn to enquire, 
firſt, what damage it might be if ſuch a new cut or drain 
were made? and then upon his inquiſition returned, there 


might 


"% 
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might. be one made, if by the .inquiſition it were found 
convenient, - ele not to be ed farther in: But in 
anſwer thereto, being the ment ſet down in the ſaid 
Caſe of the Iſle of Ely, I am of Opinion, That there may 
be more wary and circumſpe& proceedings by this Com- 
miſſion, than in the Ad quod damr' by the Eſcheator; for 
there be many Commillioners which be all (worn, and in 
the Ad quod damn'there is but one, the Eſcheator, plas vident 
oculi quam oculws & tutins eſt rem committere pluribus, quan 
x21, and in my opinion, it is much better tocommit this weigh- 
ty buſineſs to many Commitiioners of great gravity, expe- 
rience, learning, wiſedom and integrity, than to oneEſchea- 
tor, who may perhaps want all thoſe vertues: And farther, 
whereas in the ſaid Caſe of the Iſle of E/y, it is inferred, 
or rather. feared, that by giving this power to the Commil- 
ſioners of Sewers, they may-thereby ſtop up the Havens of 
this Kingdoms. that fear is needlefs, for I find, that neither 
by the letter nor the ſenſe of theſe Laws, any ſuch expoſi- 
tion can be made, either to the ſtopping up or hindring af 
their currents and paſlages.- But to proceed in my former dif- 
courſe in making new defences: I know that in the 43, 43 & 44 
and 44 Eliz. a great controverſie did ariſe inthe County of 
Lincoln, about,ihe building and ereQing of two new Goats 
at Skirbeck and Largrate, for the draining of the Waters out 
of South Holand Fens into Boſton Haven; which work Sir 
Edward Dimeck Knight, did further what he might, by the 
ſtrength of himſelf and; his friends; and it was oppoſed by 
the Countrey of Keſteven : and the very exception there- 
to taken, was, That the Commiſſioners of Sewers could 
not by th 


e power of their Commiffion'make a Law for the 
ereQing of theſe new Goats where never any ſtood there 
before: And that Caſe proceeded fo far, as the ſame came 
in the end before the two Chief Juſtices,  Popham and An- 
derſon, who both delivered their opinions, that the ſaid 
new Goats, if they were found to be profitable for the good 
and ſafety of the County, might be creed by the power | 
of this Statute; but they then wiſhed and adviſed, that the 
Oo Com- 


98 


Lefura Secunda. 
Cotataiffictiets ſhould be wary, provident and eircurfpe# 
to adviſe deliberately before, hand, that by the opinion 
of experienced perſons in thoſe affairs, the ſaid new works 
ſhould in all appearance feem to be profitable to-the Cotm- 
nonweal, -if they were effefted 5 and that Commiſſhoners 
ſhould not in any ſort make ſuch devices at the ſuit, proſe. 
eution, arid requeſt of private perſons for their private and 
xeculiat good, who maty times ſought their own ends un- 
= pretence of the publick good. And a like mou con- 
troverſie did ariſe in 12 Jac. in the Counties of Cambridge, 
Huntington and Northampton, about the making of new 
ctits and drains in the Iſle of Bly by the power of the Com- 
miſfioners of Sewers, which TR oppoſed, the fatne 
cane in the end to be heard before the King and Coun- 
il, wherein this Order was conecived. as followeth. 


The King's Councils. Order. 
H: Majeſty's Attorny-general having ac- 


cerding to an Order of this Board of the 
Thirteenth of Ofober laſt, called unto: him the 
King's learned Council ; and king informa- 
tion of fuch Complaints as were firſt exhibited 


unto this. Board, touching ſundry Suits. and. 


Vexations moyed of late by certain obſtinateand 
d-difpoſed Perſons, againſt His Majeſty's Com- 
tmifſioners of Sewers, for the Countics of Lin- 
coln., Huntington, Northampton and. Cambridge, 
and thcir Officers and Maniſters, for exccuting; 
the Orders and Decrces of the Commiſſioners 
tothe mabifeſt deſtruQtion and inundations of 
many large leyels and parts of the ſaid Countixs: 
And. having by their | ordſhips hke Directions, 
, upon: 


l 
y 
f 
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' upon adyiſed gonfideration, weighed and com- 
pared the faid late and undue proceeding with 
ancient Laws of this Realm, appearing 1n divers 
notable Records in the point now queſtioned , 
with the continual and concurrent practice of 
ancient and later Tunes; and alſo the Opinions 
of the Lord Popham, late Chief Juſtice, deliye- 
red in writing very exactly and fully upon the 
ſaid Queſtions, touching the Power and Autho- 
rity. of the ſaid Commiſion ; and thereupon 
' making report at large unto their Lordſhips this 
day in full Counſel, of the whole ſtate of the 
Cauſe; Foraſmuch as thereby it appeared, That 
theſe Inventions and Diſturbances conſiſt upon 
four Heads, wherein the extent of the Com- 
miſſion was queſtioned, upon pretext and con- 
ceit of Law : Firſt, That the Commiſſioners of 
Sewcrs-had not authority to cauſe new Banks, 
Drains or Sluces to be made where there had 
not been any before. Secondly, That they 
might not lay the Tax or Rate upon Hundreds, 
Towns or Inhabitants thereof 1n general, bur 
upon the firſt preſentment or judgment to 
charge eyery man 1n particular, according to 
the quantity of his Land or Common. Thurdly, 
That they had not power ſufficient to commit 
to priſon Perſons refra&tory and diſobedient to 
their Orders, Warrants and Decrees. And laſt- 
ly, That Actions of Treſpaſs, Falſe impriſon- 
O 2 ment, 


v9 


190 


 Leflura Secunda. 
ment, 'and other Proceſs at the Common-law, 
have been brought againſt ſome of their Off 
cers and Miniſters for executing their Decrees 
and Warrants; Their Lordſhips finding in their 
wiſedoms,. that it can neither ſtand with Law; 
nor with common Senſe or Reafon; that in's 
Cauſe of ſo great conſequent the Law can be 
fo void of providence, as to reſtrain the Com- 
miſſioners of Sewers from making new Works to 
reſtrain the fury of the Waters, as well as to re- 
pair the old-where neceflity doth require it for 
the ſafety of the Countrey, or to caule a charge 
upon. the Towns or Hundreds in general thar 
arc intereſted: in the benefit or loſs, withour ar- 
ending particular ſurvey or admcaſurement of 


Acres, when the ſervice 1s to have ſpeedy and 


ſudden: execution, or that a Commillion of fo 
kigh-a nature, and of fo great uſe to the Com- 
monwealth, and evident neceſſity, and of fo an- 
cient juriſdiction; . beth before the Statute.and 
fince, ſhould-want'means of cocrtion for obedi- 
ence to their Orders, Warrants and Decrees, 
when as on the performance of them, the preſer- 
vation of many thouſands of His Majeſty's Sub- 


jx&s Lives, Goods and Lands doth depend; Te 


ainly appearing, That it:will be a direct fru- 
Rrainng. and oyerthrow- of :the Authority of the 


 faid Commullion of Sewers, - if the Commiſſio- 


ners,. therr Officers and Miniſters ſhould be-ſub- 
ject: 
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ject to every Suir at the pleaſure of the Delin- 
quent in His Majeſty's Courts of the Common- 
law, and ſo to weary and diſcourage all men 
from doing their duties in that behalt : For the 
Reaſon aforeſaid, and for the ſupreme Reaſon 
above all reaſons, which 1s the fſalyation of the 
King's Land and _ Their Lordſhips did 
order, That the Perfons formerly committed 
by this Board for their contempt concerning 
this cauſe, ſhall ſtand commuted untill they re- 
leaſe or ſufficiently diſcharge ſuch Actions, Suits 
and Demands as they have brought at the Com- 
mon-law againſt the Commnſſioners of Sewers, 
or any the Miniſters or Officers of the ſaid 
Commiſſion ; ſaving unto them nevertheleſs 
any Complaint or Suit for any Oppreſſion or 
Grieyance before the Court of Sewers; or this 
Table, if they receive not Juſtice at the Com- 
miſſioners hands. And their Lerdſhips farthex 
Order, That Letters from the Table ſhall bez 
written to the Commuſſioners of Decrces of like 
nature, when 1t ſhould be found needfull, re- 


quiring, incouraging and 'warranting them to - 


proceed in the execution-of their ſeyeral Com- 


muſtions,. according, unto former practice and. 


uſage, Any late diſturbance, oppoſition or con» 
ccit of Law whereupon the ſaid diſturbance hatt 


been grounded *notwithſtanding ; with admo- 
mtron nevertheleſs, That care be taken that chere. 


be. 


ror 


beno juſt cauſe 


> 


of the ſaid 
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of complaint given by any abuſe 


Examinat' per Edmunds Cleric Conffli3. 


Preſent at this Order making, were, 


1. The King's Majeſty; 


 1n Perſon. 

2. The Archbiſhop of 

_ Canterbury. 

3. L. Chancelour E!/- 

* MEATYE. 

4. L. Treaſurer Earl of 
Suffolk. 


s. L. Steward D. de Le- 


NOX. 
6. L. Admiral Howard 
Earl of Notingham. 

7. L. Chaabeain Earl 

of Pembroke. 
9. E. of Arundel, Ho 


_ ward. 


| 


'g. Viſcount Wallingford. 
10, Viſcount Fenton. 
11, Andrews Biſhop of 
|. 'Elp. 

12. Lord Wotton. 

13. Lord Cary. 

14. Secretary Winwood. 

| 15. Secretary Lake. 

16. Sir Foulk Grewvil 
Chancelour of the 
Exchequer. 

17. Maſter of the Rolls 
Ceſar. 

118. Sir Francis Bacon 


Attorney-general. 


All of them of the Privy-Concil. 


This order is in ſome points legal, and may ſtand for 
a direion in matters of Law, and the other parts thereof 
may ſtand for a preſident of ſtatez and it thereby plainly 
appeareth, /that the King's learned Council were of opinion, 
T hat the ſaid new works might be ordered and decreed to 
be done by the Commiſſioners of Sewers, and that the 


ſame had warrant from former prefidents. 
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- But the laſt allegation on the contrary youy is very forci- 
ble againſt this argument, That by the making and ereQing 
of theſe new Detences, the inheritances of private perſons 
are thereby prejudiced whereon they be builtz yet as Cato 
an, Pete fficitz and therefore this obje&ion I th 

a*ti proficiat ſuffucits and t e this objeQtion I thus An- 
New) - That theſe new works are not to be undertaken but 
upon urgent neceſlity in defence of the Countrey, or for the 
fafety thereof, ſo that the Commonwealth be therein deep- 
Cn and ingaged ; and things which concern the 

omtnonweal ate of greater accomprt in the Law, than the 
mtereſt of private perſons. 
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Lex fieri poteſt que onmibus utilis fit ſed ſi majori Car. 


And ſo it is-13 H. 8. fol. 16. That the Commonwealth 13 # 


ſhall be preferred before the private Eſtate, and for the good 
of the Commonwealth a private perſon ſhall receive damage, 
if otherwiſe it cannot be eſehewedz as a private mani's houſe 
ſhall be pulled down, if the next houſe thereto be on fire, 
to ſave the Town; atid. the Suburbs of a City may be pul- 
led down in time of War, to ſave the City; and Bulwarks 
may be raiſed on private mens grounds for defence of the 


Realm: And what greater Enemy can there be than the Sea,. - 


who threatens with his mercileſs waves to ſwallow up all 


before it, but that "the hand'of the Almighty hath tied and ro ch. 8 
bound: him in the fetters of his eternal decree, and given" 27- 


licy and means to man to keep him from invading the 

nd by artificial works, Poper for ſuch-ſervices? There-- 
fore m my Opinion, by the very true intent and meaning. 
of the ſaid Statute, and by a juſt, equal andreaſonable con- 
truction, it ſhould-lie in the power of the Commiſſioners: 
of Sewers, upon juſt and urgent oceafions and-confidera- 
tions, to make Orders and Decrees for.ereQting and making: 
of new. Banks, new Walls, Goats, Streams, Slnces, and: 


other neceſſary Defences againſt the overflowing of the- - 


Sea; For Ubi nova fit maris trourſtoibi novum eſt apponendun 
remediun, with this caution, That underthe pretence of the - 
Commonweal a private man's welfare be not intended tothe: 


barge, trouble and. burthen of the Countrey : And _ 
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this alſo, That where any man's particular intereſt and-inhe- 
ritance is prejudiced for the Commonwealths cauſe, by any 
ſuch new erected works, T hat that part of the Countrey be 
ordered to recompence the ſame which have good thereby, 
according as is wiſely and diſcreetly ordered by two ſeveral 
27 EL. c. 22 Statutes, the one made in Ammo 27 Eliz. Chap. 22. Raſftal 
Havens and Rivers, is where-the Commiſſioners have pow- 
er to compound and agree with the Lords and owners of 
the grounds through which the new Cuts are to be made; 
3 Fac. 14 And the other 3 Fac. Reg. c. 14. for bringing the new ſtream 
to London: and although theſe Statutes hold not in the 
general caſe of Sewers, but are applied to the ſaid particu- 
Jar matters therein 'exprefſed, yet they may ſerve as good 
Rules to dire& our Commiliioners to imitate upon like occa- 


ſion happening. 


" Tathe Caſe of the Inhabitants of Gutwell, New- 
ton and 7yd, Hil. 1649. in ſup. Banc. 1t was ur- 

ed by Twiſden of Council, with the ſaid Vills, 
that the Commiſſioners of Sewers cannot order 
a new Wall to be made, notwithſtanding whac 
Calis here ſaith; and Roll ſeemed to incline to 
that opinion ; but yet allowed the Commillio- 
ners Order, becauſe it appeared that the Wall 
which they had ordered ro be made was not 
wholly a new work; and ſo not within the Caſe 
of the Iſle of Ely, which was for the making of 
a new work totally : Style 192. 

But it was clearly reſolved, Paſch. 18 Car. 1. 
B.R. That if an old Wall or Bank be thrown 
down by the violenec of a Tempeſt, and that 
was ſtraight, the Commiſſioners of Sewers may 
prder a new oneto be made there, in the form 


of 
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of a Horſeſhoe, or any other form : March 198, 
199, 200. 


The ſecond Point upon this Statute. 

It appeareth by my Caſe, That the Commiſſioners of 
Sewers did decree a new Bank to be raiſed, and a new Ri- 
ver to. be caſt, and an old Sewer to be repaired upon their 
view, ſurvey and diſcretion. The Words of this Com- 
miſſion upon which I framed this part of the Caſe be theſe 
(videlicet ) We have aſſigned you Theophilus Ear/of Lincoln, 
Robert Lord Willoughby of Earsby, Szr George Manners 
Knight, Sir Philip Tyrwhit, ad Sir John Wray, Knights 
and Baronets, Sir William Pelham, Sir John Read, Sir 
Edward Aſcough, Sir Hammond Knights, An- 
thony Erby, E/q; Quor'; the ſaid Earl, Lord, and Sir George 
Manners, we wil to be three to ſurvey the Walls, Banks, Drains, 
Sewers, &c. and the ſame to cauſe to be repaired, amended or 
put down as cauſe ſhall require, after your wiſedom and dif- 
cretions, and to doe after our Statutes; as alſo to inquire b. 
the oaths of lawfull and —_ men of thoſe places where ſuch 
default be. By the Tenor of which words I conceive, That 
Commiſſioners of Sewers have power by their Commiſſion 
to proceed three manner of ways ('viz.*) firſt, By Survey : 
2. By Jury: 3. By diſcretion; wherein it behoveth Com- 
odors of Sewers to know perfetly how to uſe and diſ- 
poſe of their powers with due underſtanding of theſe parts 
of this Commiſſion and Law: And the better to prepare 
them herein, I ſhall take ſome pains to declare unto them 
what they may do by ſurvey without a Jury, and what by 
Jury, and what by their diſcretion, without both ſurvey 


and Jury. 
View and Survey. 


| "Aged is the primary part of Survey, and Survey is 
much, but not altogether direQed by view. lt is true 


that View is of great uſe in the Rs and it is to 
be 
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29 H. 8. 28, 


4:Ed. 1, 
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be done and performed in perſon, and ſuch Views are taken 
in Trials of Afſizesz yet by the 36 H.8. in Dyer f. 61. a ve- 
ry perſonal View needeth not in an Aſſize, if upon exami- 
nation of the Jurors it may appear, that a competent num- 
ber of them know the grounds in queſtion, in ſuch fort as 
thly can put the party in poſſeſſion if he recover; but in an 
Adion of Waſte, an expreſs perſonal View is both required 
and requifite, for the words of that Writ direQs the She- 
riff Accedere ad locnm vaſtatumz, In a word, there is a di- 
verſity between a View-and a Survey, for by the View one 
is to take notice onely by the eye, but to furvey is not onely 
to take notice of a thing by the eye, but.alſo by ufing other 
ceremonies and circumſtances, as the hand to meaſure, and 
the foot to pace the diſtances. 

And the Commiſſioners Surveyors have power to take 
information by examination of others: And although Judge 
Fitz. in 27 H. 8, fol. 28. holds a Surveyor of ſmall - 
eſteem in his power and authority, that is, That he may 
hear, ſee and fay nothing, Ozer vozer &+ rien dire: Yet un- 
der the favour of that Book, I take a Surveyor to be of 
more eſteem ind authority ; for by an old Statute made in 
4 Ed. 1. Raſial Surveyors, firſt, he is there deſcribed to be 
2 man Which is to view the work, and to make inquiry, 
and to fet down which be Copiholds, which be Freckil $, 
&c. whereby it appeareth, that a Surveyor is an aQor, and 
not a-looker on, as Mr. Fitzherbert would have him; fo: 
by theſe deſcriptions the Commiſſioners may inform them- 
ſelves what is meant by the word S#rvey, put in the Statute - 
And many of our Statutes take notice of ſuch an Officer as. 
2-Surveyor;z For in the Statute of Bridges and High- ways, 
there be. ſuch Officers appointed;. and in the Statute made: 
for-the ereion of the Court of Wards and Liveries, there is 
a grave Officer appointed, who is called the Surveyor gene- 

of that Court, and he is a Judge in matters there handled. 

And there is alſo an Officer in this Statute of Sewers, cal 
da Surveyor, who hath no jydicial power, but is meerly 

| What 
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What things Officers of Sewers may doe by 


Survey onely. 


Very thing which Commiſſioners of Sewers are to do, 
muſt be by the true underſtanding of their authorities; 
this muſt be ſo done, that they make ſuch diſtinQions, 
differences and applications as may ſtand with knowledge, 
skill and learning 3 or otherwiſe their proceedings will ptove 
irregular: And therefore it is not onely meet todeſcribe the 
Officer Surveyor as formerly I have done, but alſo his Office, 
which I now mean to do. 

Firſt, Commiſſtoners of Sewers may view the Defences, 
and thereby may inform themſelves which ſtands in need of 
repairing and amending, and which not; and wherein the 
defaults and defeQs appear to be, and what they be. 

Secondly, they may by Survey take notice arid know- 
ledge, by conference with Carpenters, Maſons, Smiths and 
other Officers, what things are fitting to be provided for ef- 
feting the works, and what ſums of money will be ſpent 
for the finiſhing thereof. | 

Thirdly, the Commiſſioners may by view and ſurvey, 
take mow of the lets, impediments and annoiarices in 
the Banks, Walls, Rivers, Streams, Gutters, Sewers, and 
of the height and lowneſs of the ſaid Banks and Wallsz and 
may thereby diſcover and find out the wants, imperfeQi- 
ons, weakneſs and ſtrength of them, and ſo may cauſe the 
lets and impediments to be removed, and the wants to be 
ſupplied, and the weak places ſtrengthned, as cauſe ſhall re- 
quire. TEE. 

Fourthly, alſo by Survey onely they may ſufficiently in- 
form themſelves of the incroachment, and of the ſtraitneſs, 
depth, wideneſs and ſhallowneſs of the Rivers, Streams, 
> and Sewers, and may view the defecs in theſe 


Theſe things I have produced, as proper to be perfor- 
tned by view and ſurvey of the Commiitimes " 4 
EL A 
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And by Herne's opinion in his Reading,. p. 3. 
a Man-that'is blind cannot be a Commiſſioner 
of Sewers, becauſe he cannot view or ſurvey. 
And now:-1I ſhall proceed to the reſt. 


Things to be done by a Fury. 


"Irſt, what perſon or perſonsdideret and ſet up any letand@ 
F- impediments, asa Floud-gate, Mill-dam or ſuch like, muſt 


be found by Jury 5. for here the words of the Statute are to 
be obſerved, which are thefe, Ard alſo to inquire by the oaths 
of good and lawfull men of the ſaid ſhire or ſhires, place or places, 
where ſuch defaults or annejances be, as well within liberties as 
without, by whom the truth may rather be known through whoſe 
defarlt the ſaid hurts and damages have happened, or who hath, 
or holdeth any Lands or Tenements,;or Common of paſture, or pro- 
Ft of fiſhing, or hath on'miay have any hwrt, loſs or diſadvantage 
by any manner of means in the ſaid places, as well near tothe ſaid 
Dangers, Lets. and Impediments, as inhabiting- or dwelling 
thereabonts, bythe ſaid Walls, Ditches,&vc. Sothat the firſt Ar- 
ticle is full within'the words of this Statute; and therefore it 
muſt bedone by Jury, and noother accuſation is of ſufficient 
ſtrength'in the-Law to put a man to his anſwer. And herein 
the makers of theſe Laws did ſagely, for how ſhould Com- 
miſfioners of Sewers take notice by view or ſurvey of ſuch 
thingsas are-done or committed in their abſence 2 

Secondly, if any Wall, Bank, River, Sewer, or other 
defence be defeive by: negle& or ſufferance of ſuch as 
ſhould repair the ſame, the Commiſſioners of Sewers are to 
— by Jury in whoſe defaulr the ſame happened: 

Hirdly, . the Commiſhoners are to enquire, What per- 
ſon or perfons ought or be bound by Cuſtome, Preſcripti- 
on;. Tenute,. Covenant or otherwiſe; or for or by reaſon 

.What Lands or Grounds he or they be tyed or bound to 


 dothe repairs, and where thoſe Grounds-do lie, and. who 


be the owners.thereof ?: 
And 
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And if a Jury find before the Commiſſioners 
of Sewers, that one ought to repair a Bank, Q&c. 
which is decayed by the Sea, &c. and it be remo- 
ved into. the King's Bench. The Juſtices there 
will not quaſh the Inquiſition, or Fine a new 
Trial, unleſs the Perſon who was found guilty 
will firſt repair the Bank, of which he ſhall be 
reimburſed , if he be acquitted ; And becauſe 
the Lord Dunbarr refuſed fo to doe, the Court 
of King's Bench granted a Procedendo, Siderfin r. 
78. And this ſtands with great reaſon, becauſe 
of the damage which may happen, if the re- 
pair ſhould be deferred , untill 1t were determi- 


ned who ought to doe it. 
Fourthly, alſo it muſt' be inquired by Jury, What 


Grounds lie within the hurt or danger of Waters, either 
within the ſurrounder by the Sea, or the inundation of the 
freſh Waters, and to whom they do belong? 

Fifthly, and if a new Sluce, Goat or other defence is to. 
be erected, built and "made, or a new Sewer, Gutter or 
Trench to be caſt, this may be determined of by the view 
and ſurvey of the Commiſſioners, and ſo may the aptneſs of 
the places where they are-to be ſet or caſt, and the length, 
height bredth and depth of them; for theſe things are pro- 
per for a view and ſurvey : But what perſons hold Lands, 
and Tenements within the Level, which 'are fit to' be 
chargeable thereunto, and the quantity of their Lands are 
to be-inquired of by Jury. And theſe few cauſes I have 

ut for example ſake: and if any other fall out within the. 
ike: reaſon, then they are to. receive the ſame conſtruc- 
0100, 

Sixthly, in every caſe where an Amerciament ist© be-ing- 

poſed, it muſt be.by preſentment of good and lawfull men 


upon 
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upon their Oaths, Et hoe per flatutuw de Magna Charta, e.r4. 
= oy advent ponatur niſt per Sacramentum proborum & le- 
galium hominum de viceneto, (Fc. 


Upon a preſcntment made by a Jury to. the 
Commaiſlioners of Sewers, an Order was made 
by them to reimburſe the Dyke Reeves for mo- 


ney expended in repairing a Sea-wall, by laying 


a Tax upon divers Towns; which preſentment, 


order, and the proccedings thereupon being re- 


moyed by Certiorari, Mich. 1649. Exccption 
was taken thereunto for that 1. It did not ap- 
pear that the Breach was within the Hundreds 
whence the Jury came, and fo they had no au- 
thority toenquire. 2. The Jury had onely power 
to enquire of things within the Hundred of Wiſ- 
bitch, and it did not appear that Newton and yd, 
two of the Vills taxed, were within that Hun- 
dred ; and fo the Commuiſhoners had excee- 
ded their authority ; and the prefentment was 
quaſhed : Style 185, 191, 192. 


| » The preſentments at a Court of Sewers muſt 


be by the oaths of twelye men; and therefore 
1s upon a Certiorari directed to. the Commilſio- 
ners of Sewers, they return a:preſcntment to be 


per ſatramentum Juratorum generally, without 


ſaying, twelye men, it is not good, becauſe 
that for any thing appears. to; the contrary, it 
might be by two or three onely, where it ought 
to be by twelye, March 198. 


Surveyors 
"3 
4: 
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Surveyors preſentment. 


UT it hath been uſed, that Surveyors of the Sewers 

have made preſentments of defaults of things governed 

by theſe Lawsz but whether ſuch a preſentment be binding 

FY or not, is a good point. It is clear in my Opinion, that 
they can make no preſentment, but ſuch as happeneth with- 

in their view and ſurvey, and what thoſe things be they for- 


merly ap . They cannot preſent that F.S. is bound by 
preſcri , cuſtome, covenant or otherwiſe, to _ fach 
a Wall, Bank or Sewer, for this is not within their Office. 


In Keloways Rep. f. 141. there is a cuſtome alledged, that xe-nway: 
two men within the provoſt might preſent the Articles of the &p: f- 147-+ 
Leetz But I doubt of ſuch Preſentment, though it have a 

cuſtome ro ſtrengthen it : I take this difference, that an ori- 

ginal preſentment Surveyors cannot make, as to | 7.8. 

that by the tenure of his Lands he ought to repair fuch a 
Bridge, Wall, Bank or other Defence 3 But the Surveyors 
may make a ſupplemental preſentment ; as for example, 
if it hath been preſented before by a Jury, that F.S. 
ought to have repaired fuch a Ditch, and: hath not done 
the ſame, and day is given him by the Commiſſioners of 
Sewcrs to doe the ſame, if the ſame be not repaired at the- 
day, the Surveyor = preſent in this caſe the not re- 
pairing, becauſe this is but an Oath of afliſtence, ad z»for-- 
mandum conſcientiam Judicis, for the amerciament ſhall be 
impoſed by the force of the ſaid former preſentment ;- and - 
this latter preſentment by the Surveyors, is onely to give 
the Juſtices notice of the Parties farther negle&, to the end 
they may impoſe the greater amerciament : And a preſent- 
ment by Surveyors 1s not- traverſable, being of ſo ſmall 
eſteem in Law, as our Law will not vouchſafe to take an- 
ihe upon it, for their a@ herein is not inthe ordinary le-- 


gal form. 


What: 


Crcero. 
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That Commiſſioners of Sewers may doe by 
diſcretion. 


Iſcretion is the herb of grace that 4 could wiſh every 
[) Commiſſioner of Sewers well ſtored withall, for the 
makers of this Statute had an intention to make it of great 
uſe, being literally nominated nine or ten'times in this Law, 
and for this cauſe I have inſerted in my Cafe; but note, that 
the word Wiſederr is coupled with it, and the word (Good) 
is annexed to them both, as beſt ſhewing of -what pure 
Metal they ſhould be made of, After your good Wiſedom 


and Diſcretion. 


There be three ſeveral degrees of Diſcretion, Di/cretio 
generalis, - Diſcretia legalis, Diſcretio ſpecialie. 

Diſcretio generalis is required of every one in every thing 
that he is:to doe or attempt. | 

Legalis diſcretio is that which Sir 'Edward Cook, meaneth 
and ſetteth forth in Rooks and Keighly's Caſes, Hoc eſt ſeire 
per legem quod ſit juſtum; and this is meerly to adminiſter 
Juſtice according to the preſcribed rules of the Law; and 
herein is-this diſcretion limited, that it go not beyond or 
beſides thoſe Laws which are tobe executed : And this dif- 
cretion'is to be governed by the Laws, for Cicero ſaith, $a- 
pientis eſt judicis cogitare tantum febi eſſe permiſſum quantune 


ſit Commiſſum ant creditum. 


And according to this diſcretion the Com-. 
miſſioners of Sewers ought to proceed, :as was 
reſolyed in the Caſe of Hetley werſus Sir John 
Boyer, Bulſtr. 2. 197, 198. Cro. Hil. 11 Fac. 336. 


"The third Diſcretion is|where the Laws have given no 
certain rule to be direRed by in-a Caſe within the power of 
this Commiſſion, there the Commiſſioners are to order 
theſe affairs with ſuch Wiſedom and judgment, that al- 
though their cenſure be not framed in a Rule of Law, yet 


they 
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they are to do therein ſecundum equum > bormms; and here- 
in diſcretion is the abſolute Judge of the Cauſe, and gives 
the Rule: But in the caſe of Legal Diſcretion, there dif- 
cretion is but a ſervant, and is tied to attend upon the 
Law; and there the Law direds the cenſure, and Diſcreti- 


or! is but todoe the fame wiſely and temporately ; for p/# care. 
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etenim leges cupiunt ut jure regantur. Sir Ed. Cook in Rooks Rock's Cafe. 


Caſe 5 Report, uo this Rule to the Commiſſioners, 
although the words of the Commiſſion be, That they ſhould do 
according to their Diſcretions, yet their proceedings ought to 
be limited and bounded within the Rules of Law and Reaſon; 
for that Diſcretion is a Science to-diſcern betwixt falſity and 
truth, between right and wrong, between ſhadows and ſub- 
ſtance, betwixt equity and colonrable gloſſes, and the ove 'S 
ſroners ought not to followtheir wills and private affeFjons; tor 
that talis deſcretio diſcretionem confundit : And therefore 
now I will declare-in few words, in what things theſe 
Commiſiioners are to be ruled by good Diſcretion. 

Firſt, the quantity of Fines be left to the diſcretion of the 
Commiſlioners... 

I:zem, Impriſonment of the Bodics of the Offenders when 
they deſerve, and the time how long, lieth mach in theis 
diſcretion. 

Item, It lieth- in their- grave Wiſedoms and Diſcretions, 
when and where to eret new Walls, Banks and other De> 


fences, and what ſums of Money to raiſe and levy there-- 


fore. 

The eleQion- of Officers liethin their dilcretion,” 

It lieth many'times in-their diſcretion whom to fine, and 
whom to impriſon.- | OE 

I take it this word Diſcretion uſed in the Statute; giveth 
' power to the Commiſſiotiers'to order buſineſſes thete ari- 
fing in courſe of- equity; for hoc nihil alind eft, .but to pro- 
ceed: ſecundum equum & bonum. 


I have put theſe few Caſes as examples to dire& and in-- 
ſtrut what may be done by Diſcretion, omitting many 0- 
ther; becauſe I had rather truſt to the worſt certain Law, - 
Q: than 


Is 


BÞ 
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avero judicis arbitrio relinquantur; and herein I ſuppoſe 
thee Sa good my words in this, that I have proved by 
my. Argument, That the faid new Bapk aud new River 


: well be. decreed by the view and. ſurvey of the Com- 
mittoners, and by their good (diſcretion, and ſo -mi 

the faid-old Sewer be repaired; and therefore theſe being 
ended I will now proceed to the handling of the reſt re- 


"Items: labour hath been to expound and declare what 

defences, as well againſt the overflowing of the Sea, as a- 
gainſt che imundation of 'freſh'Waters, were and be to be 
maintained, and alſo new ereted by the Tenor and power 
of theſe Laws: So that now it comes very aptly to be hand- 
led, for what cauſes, confiderations and matters one (hall 
or may be tied to the repairing and keeping thereof 3 which 
I take to be:theſe, nine ſeveral ways. 

1. By Frontage. 2. By Ownerſhip. 3. By Preſeripti- 
on. .,4. By Cuſtome. .. 5. By Tenure. -- 6. By Covenant. 
7. Per uſum-rei. 8. A Townſhip, 9g. By theſe Laws of 
Sewers. | 

I ſuppoſe I ſhall produce ſufficient Warrant and Autho- 
_— maintain all theſe diſtinQions, wherein I am 
deſirous that Commiſſioners of Sewers, for whoſe learning 
and inſtruQtion I have taken theſe pains, would apply them- 
ſelvesto Gy che ape dre _ herein.carefall _ ad- 
viſedly e to $kiltull,P yiigians, would-app Poles 
Medicines to the curing of every Diſcaſe, elſe ſhall they 
oftentimes Opprimere inſontes 65 p ors tere reos + Butif they 
will ſcriously caſt their eyes upan theſe 


_ y inſuing Caſes, 
wil be my ntpiall 1s cher toniiele econtlin. OY 


— 


Frontage. 
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Frontage. 


Rontage is where the Grounds of any Man do join 
with the brow or front thereof to the Sea, or to great 
or royal Streams z and in caſe of the Sea or royal: River, 
the property of the Banks and Grounds adjoining are and. 
belong to the Subjet, whoſe Lands do but and bound 
thereon, but the ſoil of the Sea and royal Rivers do apper- 
tain to the King, as formerly in my TraQate of Rivers may 
appear. But in caſe of petty and mean Rivers and Strearts, . 
the ſoil of them, as well as the Banks thereof, do apper- 
tain to thera whoſe Grounds adjoin thereto ſo that Fron- 
tage and Ownerſhip in baſe inferior Rivers do not differ, 
but in great Streams and the Sea they do vary as aforeſaid : 
And in 37 hb. Aſſiz. plac. 10. it feems that the Frontagers ,,- ag. 
are bound to the repairs; and in 8H. 7; he whoſe Grounds >: 1o- 
are next 4 ga to a High-way, is bound to repair the ** 7” 
ſame. - And by theſe caſes there is no difference touching 
repairs of the High-ſtreams and. the High-ways in_ my 
opinion. 


Omnerſhip. 


-\ HE Ownerſhip of a Bank, Wall or other Defence is: 

a ſufficient warrant to impoſe the charge of the re-- 

pairs thereof upon him, without being tied thereto by pre- 
ſcription, as- appears in 8: H. 7; fol. 5, and-it ſtands with , ,, ._ 

reaſon, that every man ſhould be bound to repair his own 3 

and the conſideration is alſo moving, . for that his Grounds 

which.lie neareſt the Waters are ſooneſt ſabje& to drow- 

| (__——————— {mall Rivers it falls. 


Q@ 2 Pres 
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Preſcription and Cuſtome. 


Reſcription and'Cuſtome are-much of one quality, for 

in/both of them the efficient matter is (uſe to repair) 

and the/Law hath taken notice of them in many of our 

Books : Preſcription doth 'not bind or tie one to the re- 
pair of any thing, unleſs it be ratione terre. 


© And neither in that caſe, barely in reſpect of 
the. Land, but of the Eſtate which the Party 
hath-in the Land ; And therefore it hath been 
adjudged, that a preſcription that every Occu- 
pier, &c. uſed ro repair a Defence 1s naught, 
tor 'tis.t00 penera » and would extend to Te- 
- ſufferance, diſfleifors, ' vc. but it 
ought be, He and all thoſe whoſe Eſtate, Gr. 
Cro. Jac. 445. Audly verſus Fawkener. ' 
And in this it doth differ from Cuſtome: for if it bepre- 
ſented that 4. B. and his Anceſtors have time out of me- 
mory uſed to repair ſuch 'a Bank, Wall or other Defence, 
this preſentment is void, and doth not bind the party proxt 
conſtat in.21 E. 4. 38. 7 H.4.31. 19 H. 7. Kelwey, fol. 52. 
and-45 E. 3. But Bodies politique or corporate may be by 
bound to repairs,' without. making mention in the 


- . Preſeritment'or Indiment. that they are to do the ſame r4- 
tione talis Meſſuagi 


i terre aut tenementi; And to that pur- 
Doſe be the Books of 21 E. 4. 38 and 44 Ed. 3. Fitzherb. 
Title Ber.'plac. 103. for there a Prior was preſented ,” that 
he and his. Predeceſlors apa Reny 1a hag 
repair ſuch a Bridge, which was in decay, and.this preſent- 
ment, though it charged no Land, was good: And in 
19 Hen. 7. aforeſaid, it is ſaid, that one might be bound to 
repair a Bank or Wall ratione Reſiaztie, but this could not 
be otherwiſe taken brit that he was charged to doe the 


{ame 
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ny for the Houſe he dwelt in, for Reſ6antia imports fo 
much. 

Alſo if a man and his Anceſtors have voluntarily made a 
defence for a long ſeaſon, this will not bind his Heir there- 
to, though he have aſſets deſcended to him in Fee fimple, 
for deſcending charges will not bind the Heirs, unleſs he 
deſcending have aſſets, as an equal confideration to bind 
him thereto; neither will deſcending aſlets of Land bind 
an Heir in this caſe, unleſs the Land it ſelf be really tied 


and charged. 


Tenure. 


Man by the Tenure of his Land may be bound to re- 
A pair a Wall, Bank or other Defence mentioned in this 
Law, and in proof thereof the Book Caſe of 11 H. 7. f. 12, 11 7: 
is full in the point; where it is ſaid, That if before the Sta- 
tute of Weſtminſter the Third, a man had made a Feoffment in 
Fee, rf ſince that Statute one had made a Gift in Tail, to hold 
the ſame by repairing a Bridge, the ſaid Feoffee and Donee and 
his heirs ſhould have been bound by the ſaid Tenure to repair the 
ſaid Bridge; and with this agree the Books of 12 H.7.18. awd 12 #. 7. 
24 H. Br. Caſe fol. g. and in Porter's Caſe inSir EdwardCooks 7.5. 
firſt Report, it is ſaid, That if Lands were given to repair ; 
Ways, Bridges, Calceys or ſuch like, this doth bind the Ow- 
mers of thoſe Lands to do thoſe repairs in perpetuity: And in 
the Caſe of 12 H. 4. fol. 7. the Prior of St. Marks in Briſtol 1: x. ,. 
was obliged and bound by the Tenure of his Land to repair 
a common Sewer : and this enough to fatisfie this point. 


Covenant. 


mp a man may be bound by his Covenant to.re- 
J pot a Wall, Bank, Sewer or other ſuch like matter, 
and he may bind himſelf and his Heirs to do the ſame z but 
yet this Covenant will not bind his Heirs after his death, 
unleſs there be left aſſets in Fee fimple to deſcend to the ſaid 5,5 745: 
| —_ 
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Heir from the ſaid Anceſtor which made the Covenant. 

Wherein I take this difference between a Covenant to 
bind an Heir, and a Preſcriptionz for by Covenant the 
Heir ſhall be bound to the repairs, if he have aſſets deſcen- 
ded to him from that Anceſtor but the Heir ſhall not be 
bound by Preſcription to repair, hogs he have aflets de- 
fcended from his Anceſtor who repaired the faid Defences : 
But if Land be charged therewithall by Tenure or other- 
wiſe, -as a charge impos'd upon Land by preſcription, then 
the ſajd Lands are therewithall chargeable i»: cyjwenngue 


manus devenerint, quod nota. 


Leſke for years of Lands within a Leyell, ſub- 
pa to be drown'd by the Seca, covenants with 
. his Leflor to pay all Aſſeſments, Charges and 

Taxes, towards or concerning the reparation of 
the premifles : A Wall which was 1n defence of 
this Leyell, and buik ſtraight, was thrown 
down by a ſudden and inevitable Temp:it : By 
order. of the Commiſſioners of Sewers, a new 
Wall was built in the form of a Horſhoe ; and 
the Commullioners taxed every man within the- 
Leyelt, and among others a Leſſee for years, 
whom they alſo truſted with the collection of 
all the money : Leflec for years dies, the leaſe 
being within a ſhort time of expiration ; His. 
Exccutor enters into- the Land , and. the Com- 
miſſioners charge him. with-the whole, and the- 
years unmediately after expire :: And. it was re- 
ſolved thac the Covenam doth: bind. the Leffee, 
and that the Commiſſioners may take notice of 
X, and tax the Leſlee totally for his Land, with- 
our 
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out laying any thing upon him in the reverſian ; 
for the Covenant doth cxtend ta this new Wall, 
and the making of it in the form of a Horlſhoe, 
is not material, ſecing it was adjoining to the 
Land: and although the new Wall be not par- 
cel of the Peas, as 1t was at the time of 
entring into the Covenant, becauſe the Wall 
then in eſe, and to which the Covenant did ex- 
tend, was a ſtraight Wall, yet according to the 
words of the Covenant the Tax 'is towards the 
reparation of the Premiſles : And Bramſton, Ch. 
Juſt. cook this difference, that if a Stranger co- 
venants to pay charges towards repairing ſuch a 
Wall, that that is not within the Commuſſio- 
ners juriſdiction, becauſc he is a mere Stranger, 
and not within their Commiſſion, and there- 
fore they cannot take notice of ſuch a Cove- 
nant ; but otherwiſe it is where the Covenantor 
is the occupicr of the Land, for there the Per- 
ſon and the Covenant are within their juriſdic- 
tion, and they may tax him for reparations ac- 
cording to his Coyenant : It was likewiſe reſol- 
ved, that the charge upon the Executor was lc- 
gally impoſed ; And whereas « was objectcd, 
Thar the term was determined, and peradven- 
ture the Executor hath not affers : It was an- 
ſwered, That the Executor was an occupier at 
the tame of the Decree, and therefore was within 
the words of the Gommiſſion ; And he haying 


nor 


II9 


MON Leflaie Secunda. oh 
not alledged before the Commulſioners, that he 


had'no aſſets, he hath loſt that advantage, and 
it ſhall be intended that he hath aſſets, by his 
not gainſaying it : And accordingly the Court 
conifirined the Commitſioners Decree againſt the 
Executor, March 1 98, 199, 200, 201. 


43.5. 44 [It appears by the Statute of 43 E!. cap. 4. That if Lands, 
* Rents, Annuities, Goods or Chattels, be given towards the ' 
repairing-of Brid Ports, Havens, Calceys or Sea Banks, 
' that. the ſame ſhall be ſo employed by that Statute: So that 
 Gaods, Chattels and Annuities, be chargeable to-theſe re- 
pairs by the force of that Statute, as well as Lands, Houſes - 
and Grounds, in caſe any-ſuch thing-ſhall happen to come. 


before the Commitſioners of Sewers, and they may 
compell the performance, March 200. | 


But note beſides all the former matter, That an Heir ſhalt 
not be bound by the Covenant of his Anceſtor, though he 
have aſſets deſcended, unleſs he be bound 'exprefly by the 
word Heirs,in the Coyenant.. 


Uſus ret. 


F. Now intend-to declare where uſe ſhall tie one to the re-- 

, pairs. of the Defences mentioned in this Law (1 do not 

hereby mean.that uſe which I have formerly mentioned in- 
Preſcription and Cuſtome, which is ufe to-repair) but the 
uſe I intend in this place, is, the'uſe which one is to have 

of-the defence or-thing which is-to be repaired: - As where 
one and. his Anceſtors have uſed to: have the uſe of the Ri- 
ver or Waters by failing up and down, the fame, or have v- 

&dto have a Ferry or or over them,” or a Staith-to go up . 
and' down, or'a Crane to draw up. Waters, of ſofje.other 
Evgine-to.draw.up the Waters for the:yſe of their Houſes ; 

Ehcſe. uſes which men have of theſe things may be cauſes, 


= : . 
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' and conſiderations ſufficient to tie theny to the repairs of 
the Walls, Banks and Rivers: And for warrant in this 


learning is the Book of 37 Lib. Aſſrz. plac. 10. for there 37. 1i6. 4fre. 


were ſome perſons which were bound to repair the River, 
becauſe they had paſſage on it with their Boats, and 0- 
thers were charged becauſe they had free fiſhing in the Ri- 
ver; and in my Opinion it ſtands _ _ reaſon, and 
agreeable to Law, That thoſe perſons, before others, ſhould 
be bound and tied to the repairs of ſuch things whereof 
they have peculiar and ſeveral profits and uſe of more than 
others have: And it is manifeſt, that this youy Statute 
aims full at this point, when it direQted that ſuch perſons 
ſhould be rated, taxed and felled towards the repairs, 
which had profit of fiſhing and other Commodities in the 
Rivers. 

But leſt (ome may miſtake my meaning and learning alſo 
in the ſaid former Cafes, I will therefore make the ſame plain 
by diſtintion, which 'is this, That Frontage, Ownerſhip, 
and this-uſe I laft ſpake of, do not bind any to the repair- 
ing and maintaining of Walls, Banks, Bridges, Sewers or 
ys. a Defences, when-and where any other man or Cor- 

oration be bound to do the ſame by Preſcription, Cu- 
me, Tenure or Covenant: For the ſaid three parts, Fron- 
tage, Ownerſhip and U/as rei, be but implicite ties onely 
in conſtruction of Law, and ſerve the turn -onely when no 
other perſon or perſons are bound expreſly thereuntoz and 


this diſtintion may:be maintained by-the Book of 8 F 7. , ,; ,. 


fol. 5. and other Books, where it is faid, 7hat he whoſe 
Grounds are next adjoining is bound torepair,unleſs ſome other 
be bound to do the ſame' by Tenure or Preſcription : Where- 
by it followeth, that if one be bound to do the ſame by 

ſpecial Tenure or Preſcription, it freeth the Frontager. 
Note alſo another difference, that in caſes where a Fron- 
tager and one who hath /iberxm paſſagium on the River, and 
a man which hath a free Piſcary there, are not any one of 
them bound to make the —_ alone, but all alike toge- 
ther; and ſo is the Book © 37 Aſſwz. plac. 10. and I nw 4 
A pO e 


I2I 
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7, 38 Aſc. poſe the Book of "38 Afſtt. plac. 15. maintains this point 


with me; for there the Law is'declared to be, That be which 


' iy bound by preſcription #0 repair, ir bound peremptorily alone to 


do the work, and not any other; and if no ſuch perſon can be 
found, | thei the parties whoſe Grounds do adjoin, and thoſe 
which hive free fiſhing in the River, and free paſſage thereon, 
be all of #hems v6 do end perform the ſame jointly, and no one 
of them is a diſcharge for the other, becauſe they ſhall be in 
confimih cafa, So by this which hath been faid touching 
theſe matters, the Commiſſioners may ſee and behold how 
carefully and underſtandiaply the Laws of this Realm have 
mdeavoured to do equal Juſtices 'and my defire is, that 
they would as carefully putithem in execution. 


Erb? A Townſhip aſſeſſed. 
T hath-beentheld for a great queſtion, Whether a Town- 


ſhip or Hundred in general might be afleſſed and taxed 
to the Sewers, without impoling the ſame on particular 


Caſe of the Perſons > And Sir Edward Cook 1n the Caſe of the Ifle of 
Wot 5 By, is-of opinion dire&ly, That a Tax, Rate or a Sefs 


Rumney 


could riot, nay might'not be fet or impoſed a Town, 
or upon the Inhabitants of a Town'3/ for, faith he, The 
taxation, ſeſſment or-charge ought to: have theſe qualities 3 It 
mgbt-to'be according to the quantity of their Lands by number 
Acres and-Pearohes, or by the tenure of profit of fiſhing and 
Conmion of Paſture, which if it ſhould be laid upon a Town, it 
would hold none of thoſe proportions © and his/opinion is not. 
alone*tn'this very'\point, for-in the-ancient Charter of Reme- 


Marſh Caſe. 46y Marſh, pag. 50. \It is ſaid, Ruod wuuſquiſque proportione, 
nd 


oſewhere within this Realms: of England, after the quantities 


ac'periculo incumbentinm #que contribuat 5 And page 12. a 
39. of the fame Charter, the Taxation ts Boaer* >. to be by. 


Acres, Perches- and Carucates;z and'our Statute. in expreſs 
words is, -And all OI n— every of them:to tax and. 
affeſs, charge, diſtrain and puniſh, as well within the Limits, 
Leets and Bounds of old time accuſtomed, or otherwiſe, or 


of 
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"of their Lands, Tewergents and Rents, and by the number of 
Arres and Perches, and after the rate of every perſon's portion, 
$enure or me. or after the quantity of their Common of Pa- 
ſure, or "t, 


by fuch ways aud means as you the Lord 
Fitzwilliams, Sir Francis Vane, 4»d Sir Thomas Mounſon 
Knight and Baronet, Sir Edward Dimock, S:r William 
Armin, Sir Thomas Grantham, Sir George Fitzwilliams, 
Knights, Richard Totheby aud Edward King, Efquires, 
whereof three to be of the Quorum, ſhall ſeems moſt conve- 
jent : Theſe words literally taken, afford the conſtruction 
to be according to the opinion of Sir Edward Coke. 


And of the fame opinion with Sir Edward Coke, 
viz, thata whole Townſhip cannot be aſſeſſed up- 
on the Commiſſion of Sewers, Juſtice Dodderidge 
declared himſelf to be in the Caſe of Herley yer- 
ſus Sir John Boyer and others, Hil. 11 Fac, B. R. 
and his reaſon was, becauſe then upon ſuch an 
aſſeſſment one man may be charged with the 
whole; Bulftrode 2. 1 99.. Cro. Fac, 336. And Roll, 
Mich: "1649. in the cafe of the Inhabitants of 
Outwell, held that a Tax impoſed by the Com- 
miſſioners of Sewers ought to be particular, and 
not to be laid upon the Townſhip; unleſs there 
were a particular cuſtome for ſuch Townſhip to 
be:ſo rated or taxed, Style 179. 


But on the other part I find by many ancient Books and 
Authorities of the Law, that Taxations and Charges have 
been _ laid upon Townſhips and Hundreds in mat- 
ters of this kind, as in the 37. /:b. Aſſiz. plac. 10. Four ſe- 
veral Townſhips were charged with-the repairs of a River, 


becauſe they had paſlage thereon with Boats 3 and in- 38. /zb. 37 & 33 4fke. 


Aſfzz. plac. 15. a Townſhip was there charged with the re- 
Pair of a Bridge : And the Statute of Magna Charta, cap.15. 
R 2 quod 


224 


22 H. 9. 5. 


Dry. and: Stu-- 
dent. 


Stat. Winton. 


Fitzh. 
Brook. 
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quod nulle villa nec liber homo diſtringatur facere pontes nifi 
qui ab antiquo facere conſueverunt 3 (0 that if ab antiquo a. 
Townſhip had uſed to repair Bridges, it was tied thereunto 
by the implied conſtruQtion of this Statute-: And the Sta- 
tute of 22 H. 8, cap. 5. gave authority 40 Juſtices of Peace 
to charge a County, Hundred os Town with the repair of 
Bridges, if no certain Perſon were ſpecially tied to the re- 
pair thereof : and many times in ancient Statutes and Books 
of our Law, we ſhall find Townſhips and Hundreds char- 
ged generally, as in Do&oxr and Student, fol. 74. a Town- 
ip was amexced'; and by the ancient and famous Statute 
of Wincheſter a Townſbip ſhall be amerced for the eſcape 
of a Robber by.the High-way : And 3 Ed. 3. Title Coroze 
in Fitz. pl. 293. a Townſhip was amerced for the eſcape of 
a Murtherer; and in £1. H. 4. 2: Brook 94. a Town was 
ſeſſed. for. the: expences for the Knight:of the Parliament, 
and it might be levied on any Perſon's you of the Town 
and this was for the uncertainty of the Perſons, and for the 
wnfinitene(s of the number of them; as it-is faid in Richard 


-the eharge, and which could reap nor take an 
huxt thereby, might come to be diſtrained for the wh 
tax, rate or-ſels _ ou ; OE _—— 
t quantities of Grounds there ſubje& to danger might 
Ti Hee 5 and” therefore ſuch expoſition to © rr of., 
dhe faid Law, were: not within .the rule and compaſs. of 
equaſit "_ 
ethos objeQion may ajſo be made, That it is true, 
that by an expreſs Statute or Cuſtome, an aſlefs, rate or tax, 
be laid-upon a:Town or Hundred, as was done by the 
id Statute. of the 22. ZA.8, and others formerly mentia- 
ned;, but ſuch expoſition were contrary to the letter of this: 
Natute of. 23. H.8, of Sewers. 


E do- 


- 
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Ido confeſs, that if theſe two objeQions could not be 
anſwered, I ſhould change my Opinion: It is true: That 
if a tax or ſeſs had been ſet upon a Hundred by the faid Sta 
tute of Wincheſter, for the eſcape of a Robber, and that 
charge had been levied upon one man's goods of the Town, 
as it might have been, he had had no remedy to cauſe his 
fellow Townsmen.to be contributers to him to bear equal 
ſhare with him; and ſo if the party robbed had recovered 
by. Action againſt.the Hundred, and the goods of one in 
the Hundred had been taken in execution, he had no means 
to get contribution: And yet that Law carried that defe&t 
with it three hundred years, or thereabouts, till in the 27th 
year of Queen Eliz. Chap. 13. wherein Order was taken,,.27 Zi. 13- 
that if ſome one or few mens goods were taken in executi- 
on upon the recovery in .an ACtion taken againſt the Hun-- 
dred by the. party robbed, he. or they ſhould have contri- 
bution, which before that Statute of 27 of Ekzabeth could. 
not be had. 

But to give anſwer to the two objeQions; Firſt, if in- 
our caſe of.the Sewers, a Townſhip ſhould be Taxed, yet 
this Tax could not be taken or levied, but onely of ſuch as 
had grounds within the charge, which had good by the re- 
pair, or might have hurt by the negle& thereof; for in 
II H. 4. fol. 35» it is ſaid for Law, That if @ Town be aſſeſſed 11H. 4 f-35- 
in the Tax, and the ColleFor doth diſtrain the goods of a man 

the Town who was not chargeable thereto, that party may 

ave. and take his Aion of Treſpaſs againſt the Diſtrainer 
and ColleFor, for that he at his peril muſt-look well to-it, 
that he whoſe goads were taken were ſubje@ tothe. charge. 

So in our caſe of the Sewers, if the goods of ene which 
was not ſubje& to the Tax or Aſlefs impoſed were taken, he 
might have his Aion of Treſpaſs againſt the Diſtrainer, 
and ſhould recover.his damages thereby ; ſo this ſalve cures | 
one of. the ſaid maladies. | 

But then. the caſe goes farther, That if -the- goods of one 
man of the Town ſhould be taken for the whole Seſſe of the 
Town, and he is ſuch a perſon as in truth is chargeable theres 


walo,.. 
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#1tho, be can have no AGion againſt the Diſtrainer oe taking 
his Cattel, for be is ſuch 4 perſon 4s cannot excuſe himſelf but 
that he is chargeable: This indeed draws the Caſe to a deſ- 
perate iflue, for this ſeems to be as great a miſchief as ever 
the Seatute of Wincheſter did ever faffer, which was reme- 
died by the Said Statute of 27 Eliz, but our Caſe hath not 
ſuch a Cure provided; Therefore it puts me to the old adage 
of Law, Better it is to ſuffer a miſchief to one or more parti- 
enlar perſons; than to permit an inconvenience to the whole 
Commonwealth which concerns a multitude : But yet I ſhall 
give this objeQion a better anſwer, I hope, than with an 
old adage; for in our Caſe the party whoſe goods are taken 
for the whole town, is not without a fitting and conveni- 
ent remedy z for when his goods be taken and he is con- 
ſtrained to pay the whole ſefiment of the Town, he may 
make his complaint to the Commiſſioners of Sewers, and 
may give in the particular names of every Townſman, and 
the quantity of each mans Eſtate which be charged thereto, 
or the true value of their Lands, and may crave of the Com- 
miſſioners of Sewers for to make a Law to make them all to 
contribute, every one according to his portion of Land : 
Andin my Opinion the Commiſſioners of Sewers have pow- 
er to impoſe a proportionable rate upon every of them, ac- 
cording to the quantity and quality of his ground, by way 
of contribution, and may award Proceſs to force and com- 
pell them to pay/the ſame to the ſaid party; whereby it 
plainly appears, that the party ſo diſtrained hath a dire& 
remedy to come by his loſſes. In Do&or and Student a 
whole Town was amerced, and they met together by com- 
mon conſent, and aſſeſſed and rated every man equal! 
according to his ability, and allowed of as a good cauſe. 
But Commiſſioners of Sewers may if they can come to 
the knowledge of the certainty of every man's Eſtate, rate 
in the primary and original Selle every perſon according to 
his ſeveral quantity of Eſtate, which may be done in this 
manner, when the Commiſtioners be agreed how much to 
lay upon {ach a Town, then to ſend for three or four of the 
Inha- 
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Inhabitants, and cauſe them to give in every man's Eſtate; 
and to make and appoint themSeſlors to rate every man, or 
elſe the Commiſſioners themſelves, having true intelligence 
of every man's Land, may eaſily ſet the rate and charge up- 
on every particular perſon in an even and proportionable 
ſum; and thus every man at the firſt ſhall know his own rate, 
as in the aſleſſing of the Subſidy, and no man ſhall be bur- 
thened with his Neighbours charge; and theſe were good 
courſes to be uſed within both the letter and fenſe of theſe 
Laws: And this courſe was uſed by the Four and twenty 


Jurators in Kent in Rumney Marſh; who alwaies upon their char. of 
Oaths ſet down every particular man's grounds in certain, &"v- 
and their juſt quantities, and accordingly were the parties ** 


ſeverally taxed. 


And if the Commiſſioners of Sewers do in 
the primary and original ſefs, rate every Perſon 
according to his ſeveral quantity of Land, they 
ought (as it ſeems) to dclign 1n certain the 
Perſon whom they tax : And-therefore by the 
opinion of Roll, Paſch. 23 Car. 1. if they tax a 
Man and his Aſſigns, or the Land of ſuch an 
one, and*his Aſſigns, that is too generally ex- 
preſſed, and the tax 1l] ; for there is no rule how 
to levy the money c<qually upon ſuch a tax, 
Style 13. And whereas afterwards in the Caſe of 


the Inhabitants of 0utwelh :Mich. .1649. it was: 
faid by Ro, That ſuch tax ought to be laid up. 
C 


on the number of the Acres, and-not upon t 


Perſons of the Inhabitants,. Style 185. By har. 


I.conceive he means, that in the taxation of eye- 
ry man the Acres ought to- be ſet down, in-rc- 
Tpect of which he is taxcd :. For otherwiſe if the. 

| ' Perſons 


27 


$Qs 


37 OF 38 hb. 
Aſſiz, 
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Perſons ſhould not be named in the tax, there 
could be no diſtreſs taken of the Goods of the 
Owner of the Lands ( for the uncertainty who 
is Owner) unleſs upon the Lands themſelves 
which are charged ; which would be inconve- 
nient, and a great obſtacle to the execution of 
this Canon F 

Howſoever the Tax in my Opinion generally impoſed 


upen the Town 'is good, as appears by many Authorities 


and Books before remembred, even by this Statute, as well 
as by Cuſtome; for in the {aid Book of the 37 and 38 
lib. Aſſiz. it doth not appear that the Townſhips there ra- 
ted were ſo taxed by any Cuſtome, but meerly by the Law 
of the Land; and ſo is the learning delivered to be in the 
Council's Order aforeſaid. 

And I do remember, that at the Aſſizes held at Linrcolr 
in Anno 12 Facobi, in a Tryal before Sir Edward Cook then 
| udge of Ailize, in the Caſe of Sir Ph:lip Conisby Knight, 
the Town of Maxtor: was aflelled five peunds, and Twig- 
2ore as much, and a diſtreſs was taken for non-payment 
thereof, and was juſtified in a Replevin, and the verdi& 
paſſed for the diſtrainer, and no great ſcruple was then made 
of the ſaid Aſſeſs laid and impoſed generally upon the 
Towns; which Caſe I ſpecially noted, becauſe it was tryed 
and paſſed for current before the ſaid Sir Edward Cook, who 
had the year before reported the Law in his Tenth Report 
to the contrary.. And I am alſo of Opinion, that if a new 
defence be agreed to be. made, as a Wall, Bank, Sewer or 
any other, and a Seſle is appointed for this work, and, laid 
upon a Town, That the fone is a good Seſle and well laid, 
as well as in the Caſe of old Fepatrs, 'where Cuſtome may 
give Warrant unto it, and the Commiſſioners in their diſ- 
cretion may ſo do 'in imitation of the faid former rules and 
prefidents, and it ſtands with good wiſedom and diſcretion 


20 imitate and follow ancient and approved Laws and Sta- 
| eutes 


wa. ad 
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4utes made in Parliament, which are done by the wiſedom 
of the whole Realm: And in my conceit a decree made 
which hath no reference or dependency to former preſi- 
dents, may be doubted whether it be legitimate or not, ha- 
ving no ancient Laws to patronize it. And thus I conclude 
my third point of my Caſe, That a Townſhip may be tax- 
ed by the-Laws of Sewers. 


Tythes. 


ERE is likewiſe in my Caſe a Parſon rated and (efſed 
for his Tythes, and is now to be put to the queſtion, 
Whether by theſe Laws he may be taxed for them, or not. 
The ancient Commiſſions of this kind have very ſtri& 
words in them to tie every one to the charge of theſe De- 
fences, being for the preſervation of the Commonweal 3 
and this Statute extends it {elf with a long and large arme 
to fetch and reach every Man that hath Grounds lying 
within the Level, and which partake of the good which 
the Defences bring to them, to be contributory to the 
charge. 

It. is true that Ecclefiaſtical and Spiritual Perſons, as 
Parſons and Vicars hold their Ecclefiaſtical Livings exempt 
ab omni onere ſeculari, tor they do not hold their Churches 
of any Lord, but of the Lord of Heaven, in reſpe& of the 
ſpiritual ſervice they doe therefore : And l take it that Par- 
ſons and Vicars hold not their Churches in free Alms, for 
then the Founder ſhould be their Lord in point of tenure 
and ſervice, which I have not obſerved to be fo in any-: 
And in our Law-books it appears, that ſpiritual Perſons 


were exempted from lay and temporal charges, as in May- x. c. 4. 


4 Charta, cap. 14. A ſpiritual Perſon ſhall not be amerced 


according to his ſpiritual Living : In Fitz. Nat. bre. f. 228,' Fitz. Nat.bre. 


there 1s a Writ direQed by the King to his Officers and Mi- 
niſters, forbidding them that they take not any Toll, Mu- 
rage or Pontage of eccleſiaſtical Parſons, Vicars and ſuch 
likez and the ſaid Writ-ſheweth, that by the Cuſtome of 

S the 
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the Realm no ſuch exaQions ought to be taken of themn : 
And there is another Writ there to diſcharge them for pay- 
ing Cuſtoms de bonis ſuis og OI vel de alijs pro ſuſten- 
tatione ſua emptis 3. And alſo they have this privilege, That 
the Sheriff nor any Lay- officer are not permitted to meddle 
20 45. f.20. With their eccleſiaſtical Poſlefſions ; for in 20 H. 6. fol. 20. 
and in many other Books, it is held; that in a Writ of 
Summons the Sheriff may not ſummon a ſpiritual Perſon on 
his Spiritualities, but he muſt rather return that he is Cler;- 
cus beneficiatws non habens laicum f.odum;, and upon this 
return the Party is to take a Writ direQed to the Biſhop, 
to ſummon him on his Spiritualities : And therefore if the 
Poſlcflions of ſpiritual Perſons are had in ſuch great eſteem 
in our Law, what then (hall be done with Tythes which 
are faid to be due Jure Divino# I have not read that they 
ſhall-be charged to any thing but to the repair of the Tem- 
28: Chapter ple 3 in the 18th Chapter of Nxmbers, the 21, 22, 23, 24, 
of Numbers. 25, 26; 27, and 28th verſes, The Lord faid, { have given 
to the Children of Levi all the Temth in Iſrael for an Inheri- 
tance ;. and yet the Levites paid a Tenth thereout to the 
Prieſts 3. and ſo Clergymen in times paſt paid a Tenth to- 
the. Pope 5 and in imitation, or rather in reformation 
26H, 8 thereof by the Statute of 26 H. 8. cp. 3. the like is now 
paid to the King, as-ſapreme Head and Governour of the 
Church: here on Earth : So here be charges paid out of the 
Seder "Tythes;. but they be ſpiritual: charges. And in Mr. Se/l- 
den's Hiſtory of Tythe, pag. 13. it appears by colleQion- 
and connexion of Stories divine, Fhat the firſt or the firſt 
year Tythe was- paid to the Levite, The fecond to the 


Feaſt at Fernſa/em; and the third to the Poor :- And had 
4 Es 2-, not the Statute of 43 of Eliz, cap. 2. made the Parſon and- 


the Vicar liable and chargeable to the. relief of the Poor, 
which was in.imitation as-it ſeemeth ofthe Moſaical Law, 
they.had not been bound or tied to doe the ſame. for it is: 
held to be more charity to relieve the Church than the 
Poor :: And in payment of. Taxes and Subfidies they: are- 
granted: in. their Convacation- houſe , a Council: merely 

conſiſting: 
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conſiſting of the Clergy, and then are confirmed in Parlia- 
ment, of which Houſe alſo they are a Member. And there- 
fore in my opinion, ſeeing Tythes are ſo ſacred a duty, 
that a Lay-man could not have any help for at the Com- 
mon-law, and were exempt from temporal and prophane 
uſes, I am therefore of opinion, That they are not to be 
rated or taxed by the general words of theſe Laws ; Yet 
I am of opinion, That Tythes in the hand of a Temporal 
| or Lay-man are to be rated by theſe Laws, for when they 
| are come into his hands, Twnc res ſpiritnales fiunt temporales 
& tranſeunt decime in Catalla, 

But I muſt here leave theſe Eccleſiaſtical perſons and their 
Church livings: There is another point of this Law will 
reach unto ſome of their poſleflions, as to their Glebe 
Lands which belong to their Churches, and their Meadow 
and Paſture grounds, for theſe be not ſacred, as Tythes be, 
But came to them by the benevolent gifts of Laymen, and 
not ex dono dei e evangelii as Tythes did z and fo they took 
that burthen with them from the Lay-donor, which after 
may-be impoſed upon them : And therefore ſuch Parſons, 
Vicars or other Spiritual perſons which hold a plough Land 
in Cxlture, are chargeable by the Statute of 2 Mar. towards 2 mar. 
the repair of the High-ways, as other Lay men be : But in 
that Statute there be Ecclefiaſtical Officers uſed, as Church- 
wardens, whereby it was conceived, that that Statute had 
| an eye to bring Eccleſiaſtical perſons within the reach of it : 
| And ſo for their houſes and grounds I take them to be with- 
| in theſe Lawsof the Sewers, for the King's own Landsare alſo 
| chargeable thereunto, and yet on earth within His Domi- 
nions He is faid to be caput Eccleſie, and as much reaſon 
were it to exempt His poſleſſions as theirs, if the reſpe&t 
| of the perſon ſhould bear any ſuch ſway in the Caſe. 

- Alſo I do find by divers ancient Records, That Abbeys, 

Priories, and other Spiritual pofſeffions, have been charge- 

able to the repair of Bridges, Calceys, Banks and High- 

ways, by Cuſtome and Preſcription, as appeareth alſo by 

the Books of 11 11.4. fol. 82, 83. and 44 E4. 3. Fitz, Title 11 #. 4. 
S 2 #4; 


ar, 44 © 
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Bar. pl: 3or. and 1 take it, that by a. very expreſs and ſpe- 
cial Cuſtome or Preſcription, a portion of. Tythes in a: 
Clergy .mans hand may be charged with the repairs of: 
Bridges, Waies, Walls or Sea Banks, but not without a- 
dire affirmative Cuſtome ;, for I ſuppoſe that they may as 
well indure a charge in this kind, . as a charge in a Mods 
decimandi. 


And fo I conclude this part of the Caſe, That the Parſon 
was not to be ſeſſed for his Tythes by the general words of. 
this Law. 

Notwithſtanding the opinion of our Reader 
here; It ſeems that Tythes, though in the hands. 
of a ſpiritual or eccleſiaſtical Perſon may be ra- 
ted or taxed by the Commiſſioners of Sewers by 
the general words of the Statute of 23 #. B. 5. 
For 1t was reſolved 5 Car. 1. by all the Judges 
of England ( as Sir: Nicholas Hyde, heretofore. 
Chief Juſtice of the Kings Bench, reported) that 
Tythes are at this day chargeable with all char- 
ges. impoſed by any Act of Parliament,. where- 
m they are not particularly- excepted, .as upon: 
the Statute-of 43 Eliz. to the Poor, to maimed 
Souldiers, King's Bench, Marſhalſey, Bridges, Gc. 
Parſons Counſcllor, part 2. cap. 15. ; 


A.Copybolder.- 


HE: RE is alſo a Copyholder taxed within my Caſe fop 
+4 his -Copyhold Land, and.whether he for his Copy- 
hold, and the. Lord for the Freehold of. that ſoil, ſhall be 

allefled therefore, is-another- queſtion. 
A: Copyhold by.the Cuſtome of the Manor yieldeth 
and affordeth go the Lord: Seigniory Rent, Fines due _ 
admit-: 


I RY 
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admittances, and ſuch like duties z but the Copyholder 
hath the real and viſible profits of the ſoil, and therefore 
both Lord and Copyholder receive Et commodum && ſalvati- 
onem, by the ſaid defences: And therefore the words of this 
Law be exceeding copious and full in this point of ſefs (viz. 
To inquire who hath and holdeth any Lands or Tenements, 
or Common of paſture, or fiſhing, or hath or may have 
any hurt, or damage or loſs by any means, in or near the 
ſaid placesz and in this caſe the Lord holdeth the faid Land 
in Tenure, though not in Cx/tzre, and many ways may have 
hurt and damage; As if the Copyhold were overflowed 
by the Sea, the Lord ſhould loſe his Freehold of the ſoil, 
his Seigniory, yearly Rents and Fines for admittances, and 
all other pergqniſites : So that the faid words of this Statute 
beat mainly upon him. But as there be reaſons to be ur- 
ged againſt him, ſo there be matters to exempt him from 
this charge, and to lay the burthen - on the Copyholder. 

Firſt, though he be Lord of. 'the Copyhold, yet he is 
ſeized of the Freehold thereof, but in Imagination and con- 
ſtruion of the Law,. for the Copyholder.is pernor and ta- 
ker of the viſible and ſubſtantial profits. 

Secondly,.the charge of repairs reſpeQs the poſleſſioner iz 
preſenti, which is eafie to be found out, and not imaginary: 
owners as the Lord is. . 

And Thirdly, if the Lord and owner ſhould both be 
charged pro” #na eademque re, which the Law doth never 
permit, for this is not like-the Caſe of Lord and Commoner, 
they there ſhall be charged, the one for his ſoil, and the o- 
ther for his Common 3 for in this Caſe the Lord is the im- 
mediate proprietor of the Soil, and he hath the preſent 


and real occupation thereof, as well as the Commoner hath - 


the uſe:of his Common; and therefore they ſhall-both be 
taxed to theſe repairs diverſts tamen reſpeis.. 


But for the Copyholder it. may be objected, that he is 
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not within this Statute; for in-Heidon's Caſe in Sir Edward zeidurs - 
Cooks 3d Report, it is truly ſaid, That « Copyholder: is mot Calc. 


within the Laws and Statutes which alter the Service; 'Tennre; 


Intereſt - 
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Intereſt-of the Land, or other thing in prejudice of the Lord; 
and this is the cauſe that a Copyholders Lands cannot be ex- 
tended or put in execution upon the Statute of Weſtminſter 
the Second, nor in extent upon the Statute of Aon Burnel 
and De mercatoribws, for if they ſhould, then might the She- 
riff make the Lord new Tenants, without ſurrender and ad- 
mittances, which -is contrary to Cuſtome, the life and eſ- 
ſence of all Copyholds; yet there is another good rule put 
in the (aid Caſe of Heidor, that is, That where a Statnte is 
made for the general good and wealth of the Realm, and that 
2:0. prejudice can came to the Lord by alteration of Tenure, Ser- 
vice, Eftate or Cuſtome, there Copyholds may well be within 
thoſe Statutes; Therefore now it is to be conſidered, whe- 


ther this Statute of Sewers will in any ſort hurt or preju- 
.dice the Lord or no; for it is certain, that theſe Laws tend 


as much to the wealth and welfare of this Realm, .as any 


can do; and in rating and aſſeſſing theſe Copyholds to the 
repairs of Banks, Walls and: Sewers, &&c.' it alters neither 
the Copyholders Intereſt, nor the Lords Tenure, nor doth 
-it in any ſort prejudice the cuſtome of the Manor. 


But then it may be obje&ed, ' That if (elle be impoſed 


upon a Copyholder for his Land, and be not paid, theſe 


Laws give ſale of Lands, which indeed 1s the onely clauſe 
of this Statute which is material, to exempt a Copyholder 
out of theſe Laws; for clearly I take it, That Commiſſio- 
ners of Sewers have no power to decree the Copyhold 
Land; away for non-payment of the ſelle: Yet 1 am of 
Opinion, that a Copyholder, though he be not within 
that part. of the Statute which giveth ſalerof Lands, yet 
he is within the other part thereof, for divers Reaſons, 
One I find by experience, and in divers preſidents, -that 
many Copyholds have been and be charged with repairs of 


Bridges and other. Defences.in divers. parts of this Realm by 


Cuſtoms: Alſo if a'Lord grant a Copyhold to F. S. and 


- his Heirs by Copy, Tenendum by. the repairs of fuch a Wall, 
Bank or Bridge, this bindes this Copyhold thereto-in point 


of-charge. 
13s}, And 
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Arid laſtly, this Statute bindes ſuch to the repairs which 
may have good by the doing, or hurt by the negle&: And 
it is apparent, that by overflowing or inundation, a Copy- 
holders Land ſuſtains equa] damage with other Lands; and 
for theſe Reaſons I reſolve that a Copyhold is within theſe 
Laws: And ſhortly touching Copyholds, I do confine 
them to theſe four heads. 

My four Tenents concerning Copyholds. 

Firſt, a Copyholder is ſeſlable towards theſe repairs for his 7. 
Copyhold. 

Secondly, that the Lord of the Copyhold is not to be 2. 
taxed for the Soil of the Copyholdz for although he 
might come to it by forfeiture committed, yet that is a 
foreign pofflibility : and although he be ſeized in Law of the 
Freehold, yet becauſe the Iflues and Profits go with the 
Copyholder, this Law therefore.will not charge him for the 
801]. 

Thirdly, in reſpeX the Copyhold rent is a rent of Aſ> 3.. 
fize, and rents be within the expreſs letter of this Statute, 
and becauſe his rents by the overflowing of the Sea be loſt, 
therefore the Lord ſhall be aſk fled for it if it be of value. 

Fourthly; I at of. _ that a Copyhold may not 4 
be fold by the Commiliteners of Sewers, and yet Copy- 
holders be within. other parts of this Law. 

Now bevauſe it is a high point in this Statute; in what 
manner to rate, tax and afleſs by the judicious power of 
theſe Laws: and in regard my Caſe toucheth all manner of 
Sefles and Rates which be or may be impoſed by theſe 
Laws, I will therefore ſpread it abroad: and 1 do intend 
to treat of what Lands and other things are to be aſlſefled, 
towards the repairs in my Cafe, and what perſons to be af- 
ſefled, and in what degree. 
| _ Whetein faſt I am of opinion, that one is not to' be af-- 
ſeſked for his high and deſcending grounds, for fo it appears regiſter... 
was the opinion of Brxdnel 16 the 15 H.8. fol. 3. where 
he faith, That if 4 man's ground bs ſurrounded with Waters, 
he may make a trench in his own grounds to let the Water rn: 

downs. 
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downwards, and to deſcend upon his neighbours grounds, for 
water is an element deſcendable (jure nature) And alſo high 
deſcending grounds can haveno ſuch uſe of Walls and Banks, 
as other ground fituate lower may have, for the Waters 
can have no force againſt them, and therefore the owner is 
not chargeable therefore: and the words of the Commiſit- 
on expreſſed in the Regiſter be, 2i defenſionem Commo- 
dum > ſalvationem per Predi@ as Wallias, Gutturas, Pontes, 
Calceta & gurgites habere poterint nullatenus parcantur. And 
the Charter of Rumney Marſh ſeems to bear the ſame ſenſe 
(viz.) Quod pro ſecuritate dif#i Mariſci diſtriFiones fiant ita 


as eque fiant ſecundum portiones majores & minores quas 


 bomines habent in eodem Mariſco; But high grounds by na- 


ture need not Engines of art todefend them: And in Rooks 
Caſe in Sir Edward Cook's 5th Report, and Keighley Caſe, 
it is truly declared, That the grounds lying on the Level 


which are in apparent danger Jubje® to ſurrounder, are onely 


chargeable to repairs by this Law; But yet grounds lying on 
high Mountainous places may be by Cuſtome, Preſcription 
or Tenure liable and ſtand chargeable to repairs of Walls, 
Banks, Sewers, Goats and other Defences: And in ſuch 


caſes though they be never ſo high, yet theſe Laws will 


reach-unto them, but no charge is to be impoſed on them 
by this Statute, and by force thereof onely, without a ſpe- 


cial Cuſtome or Preſcription to warrant the ſame. 


Annuity. 


IJ-F a Dean and Chapter or other-Corporate perſons or Bo- 
| dy Politique be by Preſcription to pay a yearly Annui- 
ty to F.S, and his Heirs, F.S. is not ſeſfable for his Annui- 
ty, yet the ſaid Corporate or Politique perſons pay the ſame 
in reſpe& of their Lands which lie im danger of furroun- 
ding, and fo the grounds:be ſubje@ to theſe Laws, but it if- 
ſueth not thereout: And the faid Corporate and Politique 
perſons are not charged iqtheirLands, but in reſpec of their 
Lands to pay the ſame. 

Commons. 
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Commons. 


Hoſe perſons which have Common of Piſcary, Tur- 
'bary or of Paſture in great Fens, Mariſhes and 
Waſtes, may be charged, but moners in agris ſemina- 
tis after the corn ſevered, - as ſtock Commons which be of a 
ſmall-yalue, are not to be charged for their Commons, but 
for their Lands. 


Ferry. 


FTE which had a Ferry ovet a-River was in 37 {b. Aſſes. 
[ | pl. Lo. charged to repair the River, and ſo for a Ferry 
one may be charged by this Law. 


Herbage. 


| E which hath the Veſture or Herbage of grounds, - as 
| | Prima tonſura vel veſtura terre, may be charged to 
the repairs. 


Free paſſage. 


T. appears likewiſe, that thoſe perſons which had paſ- 
|| fage for their !Boats on the River, were to be rated 
towards the repairs in 37 Lzb. Aſſzz. pl. ro. but this is to 
be intended of thoſe perſons which had free and cuſtoma- 
ry paſlage thereon, as a liberty and inheritance, and was not 
meant or intended of poor Boatmen which come thereon 
m__T__ Boats accidentally, by the general Cuſtome of 
the Realm. 


x Parks, 
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Parks, Warrens, Chaſes. 
© Man for his Park. of Deer, and Warren of Conies, 


ſhall be if theſe liberties lie within the Le- 
vel; but for Chaſes I ſappoſe one is not chargeable onely, 
for: Deer-which be fere nate not bound to certain pre- 
cinQs, 'but in that.Caſe the owner 1s onely to be taxed for: 
the Soll. 


Mart; Fair or Market-. 


- LSO if one have onely-the liberty-of a Mart, Fair or 
"\ Market to be-kepy-in a place-which is ſubjeQ to ſur- 
rounder, In my-Opinion, becauſe they are but cafual in 
their profits, and not. continual -in their being, although 
they be conſcribed to place and circuit, yet being no part 
of the Soil, nor. of the iſſues and profits thereof, they are not-. 
taxable within theſe Laws. 7 


Offices: 


1 HE Office of the Clerk-of the Market, Town Clerk;. 
| & or ſuch like, although theſe Officers be confined to a-. 
certain-place and-precinQs within the Level which is ſub-- 
je to Gevounder, .are notwithſtanding. exempt from theſe. 
LaxatiONs.. 


Proxies, Synods.- 


TE - which hath Proxies-or- Synods-of Annual "ſims: 
of. money; ſuch as. was in the Caſe of- Proxies in - 
the 1riſs: Reports, is not (cfſable within this Law ; for al- 
though the perſon is-charged: therefore: in reſpe& of the 
grounds; yet the ſame doth'not iflue thereout. - 
The Margager for the-Title he hath by the Condition to- 
reduce the Lands back-again to him, or he which hath Ti- 
tle-: 
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ele 'to Land by AQion,. Condition. or Entry, or he which 
hath a contipgent aſe ſhall not be taxed for them. 
Neither was Ceftu que «ſe at the Common Law before 
the Statute of 27 H. 8. 
Land before the Deed be inrolled (eſſable by this Law. 
Neither is one who hath the preſentation or nomina- 
tion to a Church as Patron, or he which is Founder. for 
his Founderſhip, Taxable within this Statute, yet t 
be Tenements, the largeſt Words of charge within this 
Law ; but the Law intends the immediate: poſleſſion of 
ſuch Tenements which be proficuous, and not theſe things 
- which be Tenements in Law, and which be but convey- 
ances, and their fruit is Cere without Subſtance. 
This Law ſetteth down ſuch things for the which one is 
chargeable, viz. ( He which hath Lands, Tenements, Rents, 
Common of Paſture, Profit of Fiſhing or other Commodities, 


- 


and ſuch as have Safety, Profit, Defence or «ny other Com- 
—_— Theſe be the Words of charge recited by this Law : 
This Word Land is of large extent, for it reacheth to Hou- 
ſs, Arable, Paſture, Meadow, Mills, Tofts, and to all 
other Edifices, Moors, Marifhs, Woods, Wood Grounds, 
for all theſe the Earth 1s the ſubſtance Er omire ſolo ceder, 
and the ſeveral increaſes thereof be but qualities. 

The Word Tenements is of larger extent than Lands ; 
for it containeth all which the Word Lands doth, and 
all things elſe which lie in Tenure : fo that I think it 
{hall be but labour loſt to enter farther into the particulars 
thereof 


Lord and Tenant. 


TF there be Lord and Tenant, and the Tenant holdeth of 
the Lord+by yearly Rent ſervices, the Lord may be rated 

28 well for his Rent, as the Tenant for his Land, to Annual 
repairs, as well as to accidental, by reaſon of theſe Words 
in the Statute (that is, That every one be rated and taxed ac- 
cording to the rate of every a Y Rent, Tenure or Profit, 
| 1 2 here 


uſes, nor is the Bargainee of 27 *. 8. 


140. 


Caſe. jeR to all ordinary charges; and with this a 
Tefey's Cale. } Cole's 
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Here be full words to on for his Rentz and'fo 
Rent Fang, on Rent fſeck ſhall be ſubje@to ſeſles in this 
kind : for otherwiſe the Tenant of the grounds may be un- 
done thereby, in regard the Rents going and iſſuing out of 
the: Frounds may amount to-as much'a 'as\the yearly 
valae of the grounds do : But if the Rents be fo ſmall as 
they are ſcarce worth the gathering; then in diſcretion the 
Commiſſioners may ſpare them, for- De minimis non Curat 
; + * eh 

Alfo whether the remainder man, and he in Reverfion 
depending upon an Eſtate in Tai), ſhall be rated'and taxed, 
or not,” by the power of theſe Laws, is an apt queſtion for 
this placez and therein my Opinion is, That being dry and 
fruitkes Remainders and Reverſions, they ſhalt not be: ſef- 
fed to the repairs, but the Tenant in Tail in poſſeſſion ſhall 
be ſolely charged; for it is more to be raed oy that Tenant 
In Tail will cut off the Remainder and Reverfion by a Re- 
covery, thart that-the Sea ſhall drown his Eſtate by an o- 


verfloy.. 
Leſſee for years, and he in reverſion. 


N the Caſe of the Leſfee for years and for life, and thoſe 
F in Reverfion and Remainder, there is a greater cauſe of - 

ute than between Fenant in Tail, and: he in the Rever- 
fion: And becauſe it is an ofren Caſe,. I have therefore ta- 
the more pains to reſolve the ſame, 


ken 
Firſt, the Leſſee is in the preſent poſſefiion, and (© is ſub- 


h Jeffre 
Sg 


Caſe in Sir Edward Cooks 5th-Reports for t 


_ was reſolved; that where the Inhabitants-of a Town were 


aſſefled towards the repair of-a Church, there the Leſite 
for-years. was charged, and not-the-Lefſor, though he: had 
a:yearly Rent-reſerved. | 


And the - ſame -refolutien was by- all: the 


Judges.of.the King's Bench-in the Caſe of. Paget | 


and: 
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and Crampton; Paſch. 44 Eliz, upon view of Fef- 
frey's Caſe, Cro. Eliz, 659. 
For in point of the Rent this Caſe and that will differ, 
by reaſon Rents be expreſly within. this Law ; but 1 now 
ſpeak of a Leſſee where no/Rent is'reſerved : In 17 Ed. 4. i x4 4 
F+6.-a\tenth-was granted to the King by Parliament, of the 
value of their Lands, and the Lefkce for years was charged 
therewithall, and ſo was the Law there taken, if the Par- 
liament had given the tenth part of the iflues and profits of 
- The Caſe of the-Proxics in the 1riſ6 Reports doth in my cat of 
nion in reaſon reſemble this Caſe; for the Caſe was there, Pronics- 
t the Biſhop of Meath in Ireland had 4 Proxy of fifteen 
ſhillings payable out of the Commandry of Kells, then parcel of 
the Poſeſſioms of St. John's, al/:which came. to the:Crown by 
the diſſolution of Monaſteries in that Kingdom; and after 
the ſaid Biſhop granted-the ſaid Proxies to Yneen Elizabeth, 
and - mat ueen Elizabeth made a leaſe of the Commandry to 
Dr. Forth, reſerving. a yearly rent, without mentioning the 
La, And it Poe, yg poghnns, That Deer Tous the 
Leſſee for years at the charge to pay the ſaid Proxy, 
with &y ohe arrearages thereof which did incur in his time. , 
And ſo in the caſe of a Rent-charge, the Leſlce is chargea- 
ble, and he is to pay the Tythes, and the Compoſition- 
money due therefore ; So that theſe Caſes ſway ſtrongly 
inſt the Leflee for years, to lay the whole charge upon - 
him, and to exempt the Leſlor, 
.. But. yet we muſt here diſtinguiſh and make a difference - 
between-annual repairs in ordinary things, - and extraordi- 
nary repairs; For to furniſh the Defence with petty repara- 
tions, they ſhall be laid-onely upon the Leſſee for years or 
for life 5 but if a new Wall, Bank or Goat, or Sewer be 
to be built new, and. erected ; or if the ancient Defences - 
be decayed in the main Timber, or in the principal.parts - 
thereof, here as well the Leſſor as the Leſſee ſhall be pu - 
to the charge, ; for theſe things be not. ordinary and joy 
Ig69;” 
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| charges, but do: reach fromthe. beginning; of he. leaſe-to 
the top of the Inheritance.: as for: petty reparations they 
are by intendment to continue but for a ſhort time, whic 
are likely to be ſpent during the term and leaſe; but theſe 
new Defences are apparetitly'done to fave the Inheritance : 
And this difference holds good co with other 
49 Ed. 3 Caſes in our Law, 2s in-49 Ed. 3. fol. 1.:and 3 El. in 
3 Eire Dyer. Dyer, fol. 198. and in that Book again, fol. 134. and in 
divers other Books it is holden for Law, That if a Houſe 
in leaſe decay in the -Groundfels, - Poſt or Balk, in the great 
Timber, in dire& wearing by tra@ of time, and-not in de- 
- - - fault ofthe Leſſee; the Leſſee may take and cut up Timber 
growing on the Grounds leaſed to repair the ſame, and the 
Leſſee ſhall be at charges of workmanſhip, for the repairs 
are in matter of right; and doe the Leſſee good during his 
leaſe, "and the'Leflor after the expiration thereof : And be- 
.cauſe theſe great repairs extend to both their Goods, there- 
fore they {hall both be contributory thereto: But if a Houſe 
be decayed in fplinting, thack, walling, or in ſuch petty 
.matters, the Leſſee for years ſhall be at the ſole charge, 
for theſe may be ſpent in his own time. 

So Iſappoſe my meaning is herein well perceived, which 
is, "That in petty, annual and ordinary repairs, 'the Leſſee 
alone ſhall doe the ſame 3 but where the ſame wants in 

reat Timber, or when a new Defence'is to be built, they 
Chal] both be at the charge : And with this the Statute of 

7 Fac. c. 20. 5 Fac. cap. 20; doth diretly in reaſon agree withall; out of 
which Statute it is plainly to be obſerved, that inithe great 
repairs, as alſo in the new building, as well the 'Leflor as 
the Leſſee ſhall be both at the charge : Yet in the Statute 
of 3 Ed. 6. cap. 8. there is a clauſe in effe&t, That a Lots, 
Scots and ſums of money hereafter to be rated by the Commiſ- 
foners of Sewers upon the King's Lands, ſhall be gathered or 
levied by diſtreſs on thoſe Grounds as in caſe of other Perſons ; 
and that all Bills of acquittance ſigned with the hand of ſuch 
Receiver or ColleGor, ſhall be a ſufficient Warrant to the Au- 
ditours and Receivers, and other the King s Officers, for al- 
lowance 
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lawance. to the Farmer or Tenant to the King's Majeſty ; 
Whereby it appeareth , that the, Farmer, of the King ſhall 
not be at the chatge, but His Majeſty ; yet by the Statute 


years ſhall be c ; but all theſe are to be reconciled 


13 Eliz. cap. 9. it n= be colleted, that the Leſlee for 13 £. c. 9. 


with my faid di 

But Heath Juſtice B. R. m the Cafe of Com- 
mins and Maſſam was of opinion that the Com- 
miſſioners of Sewers may charge the Leſſor or 
Leſſee, at their. diſcretion, though 1t were for a 
new Defence, March 1 98. 


But now'it may:be objected tome 3 Sir, do you think it wes. 
reaſonable or poſſable for Commiſſioners of Sewers to take no- 
tice at the firſt of every private Man's Inheritance, and the 
ſeveral Eſtates which the Parties have therein, when it will 
ſearce be poſſible by private ſearch to find them out ? 

To this-I anſwer, That it is not reaſonable to- tie the 
Commiſſionersto ſuch difficult and obſcure bufineſles ; bur it 
is ſufficient for the Commiſſioners to impoſe or lay-the rate, 
tax or ſes on the Grounds, or on the viſible Poſſeflours 
thereof : and: if the money ſo rated be demanded on the 
Leſſee for years, or for life ; or if-the Goods be diſtrained- 
therefore, or they be compelled to pay the ſame, then they 
may-come before the Commiſſioners, and ſhew- forth their-- 
leaſe, and make it appear, that F. S. hath the reverſion, . 
and as. the caſe.is, to be charged as well as himfelf;-and * 
upon due proof thereof. made, the Commiſſioners upon 
heaging the Parties on both fides may apportion the taxon! 
either of them, as 1 juſtice, diſcretion andtrue judgment: 
isrequifite, And (o if a tax be ſet upon Land, the Owner: 
may come in before the Commiſſioners, and make it'toap-: 


pear before them, that F. D.” hath a.Common,  and-Rent - 
thereouts, and upon proof thereof made, the- Commiſſio- 
ners are to-Jay the charge accordingly: And fo it ſhall nor-: 


upon 
every 


tie.the Commiſſioners at the firſt to lay the charge 
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every: particular Perſon , for that were-opas infinitum & 
#repoſſibile, but to relieve the Parties upon their complaint 5 
and this may be eafily done, and it'ſtands with the juſtice 
of theſe Laws ſo to doe: And if the Parties grieved will 
not complain for relief; let it be-juſtly accounted their own 
folly, and no injuſtice of the Commiſſioners z for the very 

1 H. 4. c:12. Statute direRts, that ſuch as are grieved ſhall have relief up- 
on their complaints, which confirms my opinion” in this 


pointe. 
Taxes, Rates and Aſſeſſments impoſed; merely by 


% 


the Laws of. Sewers. -. 


Have formerly put nine ſeveral matters to tie men to the 

repairs, and this, by the Laws of Sewers is the laſt, but 

not the leaſt of them: I propoſe. theſe: to'be by the-Laws 

of ' Sewers, becauſe they-be not: backed, helped, aided or 

aſtiſted by Cuſtoms, Preſcriptions, Common: right, or by a- 

ny other Rule of the Commonlaw, or by Tenure or Co- 

venant, or any a&t'of the party, as all the reſt be, bur are 

onely compoſed, made, ordered and direQed- bythe ſole 

power and authority'of theſe Laws of Sewers: and «theſe 

are ſuch as fall out of all the former rules; and therefore-m 

nova cauſa novum remedinm eſt adhibendum - But yet before 

1 enter into my own works, Iwill ſet down and declare the 

opinions delivered in Rooks and Keighley's Caſes, which ſee- 

-Rvol's Caſe, med one of them oppoſite to the other : for in Rook's Caſe 
itis ſaid, That if one be bound in reſped@ of his Lands torepair 

a Wall or Bank by Tenure, Preſcription or otherwiſe, that yet 

the Commiſſioners of Sewers could not oof the ſaid pay «- 

Lone to repair ue” hs and ſaid, that the Commiſſioner !'Were 

not tied to the Rules of Preſcription, Tenure, Cuſtome or 0- 

therwiſe, but ought to afſeſs all the Level to do the ſame, which 

b. are to have good thereby - But this being. miſtaken, -is very 
| Keighte's Jultly and diſcreerly altered in'the'ſaid/Caſe of Keighley by 
; — the Authour himſelf 3” for -how conld-it be'preſumed; that 
the learned makery of this worthy Law would'have ſtricken 

| down 
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down at one petty i=. rn gre 

Tenures, Covenants and Uſes, as be within this Realm, 
which be tied and bound to doe and wake the repairs in this 
kind, ſome in confideration of Houſcs and Land, others for 
yearly Rents, and for other cauſes, which to have ſet at li- 
berty, and to have impoſed the charge on the Levellers, 
would have wrought and brought a wondrous innovation, 
change and alteration in theſe works; all which by this 
expolition are freed and ſaved : But yet there be certain Ca- 
ſes which of meer neceſſity lay the charge upon the Level, 
which are as follows: | 


The charge upon the Level. 


IRST, If any grounds were heretofore by Cuſtome, 
Preſcription, Tenureor otherwiſe obliged and bound 
to repair any Wall, Bank, River, Sewer, Goat, Sluce, 
Jetty, or other Defence, which grounds ſo charged have been 
of late devoured and overflown by the Sea, and fo remain; 
The Commiſſioners of Sewers are in that Caſe ticd to lay 
the charpe now upon the Level, which ſtand in danger of 
taking hurt bo not making the repairs, or which are to 
receive y the doing thereof. ER» 

Secondly; Alſo if A. B. be bound by the Tenure of his 
Land toreptir a Bridge, Calcey or Bank, and hedieth with- 
out Heirs, Whereby the Land eſcheateth to the-Lord of the 
Fee, in this Caſe the Tenure is ended, and-the-chief Lord 
is not bound to the repairs, and therefote now the charge 
muſt lie.or! the Level; and is the: Law if this Tenure 
had been in other ſort extinguiſhed. ; 

Thirdly, Where no perſons or grounds cah be known, 
which ought to make the repairs by Tenure, Preſcripti 
Cuſtome, Covenant or otherwiſe, then the Commiſhoners 
of Sewets are to lay the charge on the Level, | 

Founbly, IF Joks 3;$ri/e be chargeable to. niake the re- 


pairs,, and be not able-to doe the ſame, here the Level are 


to be charged to aſliſt him therein, as appears in Keighley's Keighleys 


Caſe. uU Fifthly, 


ons, Cuſtomg, 
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Fifch!y, If F. S. by reaſon of. his Lands or otherwiſe be 
tied:to repair the Sea Bank, but the hazard is fo apparent 
dangerous tothe Counttey, that J.S. in all likelihood can- 
not repair the ſame, and ſothe Countrey might be in dan- 
ger to-be overflown.&er F.'S. alone could do it, here alſo 
the Countrey on- that Level are to be rated and taxed to- 
wards the. ſame: Keighley's Caſe. 


"And'fo Roll-in the Caſe: of the Inhabitants of 
Outwell, Wc. if it be to prevent a preſent and 
publick danger, Sryle 192. 


Sixthly, If the Sea at the Spring-tides, or-at extraordi- 
nary caſual ſwelling Tides or .Floods, have broke down 
the fences, and overthrown the Banks, and drowned the 
Countrey withour any default in the party who was tied to 
have repaired the ſame; the Level ſhall in this Caſe make 
up the breach, for things which happen extraordinarily by 
the Sea or great Waters, . which-neither policy of man could 
prevent, -nor induſtry. or-force-could reſiſt, are counted in- 
evitable and-undefenceable : and fo is the Law. in the Caſe 
of Leſſee for years or for life, if they ſuffer by negleR their 
Banks or Walls to be broken down, and rr xp" ſur- 
rounded, they be puniſhable in.an Action of Waſte 3 But if 
thoſe grounds by theextraordinary rage and violence of the 
Sea'or Waters be born down, and their grounds ſurrounded 
thereby; they are i this caſe freed from all Waſtes ;- and in 
proof thereof the Caſe in 28 and. 29... 8.. Dyer: fol: 33. is 
much-to:this purppſe, where one made a:Leaſe for years of 
grounds to 17S lying near the-River of Ex, and the-Leſſee 
covenanted: to ſuſtain .and) repair. the Banks of the River 
to- preſerve the Meadow. from ſurrounder/on pain of. ten 
prunes yet. after an extraordinary flood, the Banks were 

roken down, and: the Meadows were ſurrounded, and it 
was there holden.to-be no breach of! Covenant, and that 


he ſhould'be' excuſed from the penalty : bur yet 
he muſt make and repair the Banks in convenient 
WNC:; Neta, 
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Nota, this was in the Caſe of a freſh River, whereby-in £4 


this Caſe the Law muſt lay the charge on the Level, it any 
danger be-likely to enſue by the protraQing of time. 


In an Action of Waſte ao 4 in C. B. a- 
gainſt the Leſſee, for ſuffermg the Sea-wall ad- 
joining to his Land to be rumous, per que per 
fluxum G& refluxum Maris, le terre fuit ſurround, 
Dyer, Chief Juſtice, held, that though the Leſſee 
ſhall be excuſed where the Wall is born down 
by the ſudden violence of the Sea, and the Land 
ſurrounded thereby, and the ſame could not be 
- prevented ; yet if there be a ſmall breach 1n the 
Sea-bank or Wall, and the Leflee doth not re- 
pair it, but ſuffcrs it to continue, ſo that after- 
wards the violence of the Sca, breaks the reſt of 
the Wall, and ſurrounds the Land, that in that 
caſe it is waſte in the leſſee, for it was his own 
fault, that he did not amend it at the begin- 
ning, Moor 62, 63. ſee the ſame difterence taken 

by Dyer and Welch in another caſe, Moor 73. 
But this difference was not allowed for the 
Banks of the River of Trent, 6 Eliz. 1n the Caſe 
of Grifith, who brought an Action of Waſte, 
for that the Leflee ſuffered the Banks of the ſaid 
River, whuch ran by the Lands to be unrepaired, 
whereby the Water brake the Banks, and. ſur- 
rounded'the Lands ; For there it was ſaid by all 
the Judges, that the Trent 1s not ſo violent, but 
that the Leſſee by his policy and induſtry, _ 
U 2 1ave 


3 
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have preſerved the Banks, and cauſed the water 
to have run within ics limits, Moor 6&9. ſo that it 
ſcems in ſuch caſe, where there 15-neither Sea, nor 
any extraordinary -highſwelling-waters, but a Ri- 
ver. of an ordinary.and gentle current, ſuch cx- 
cuſe-of the Leſlec is not to be received, but if 
there be any ircuption and ſurrounding, it is 
waſte... '- _- * 
Seventhly, if 'one do hold his Land by the yearly pay- 
ment of Ten Shillings towards the repair of a Wall, it this 
will not defray the charge, the reſt mult be laid on 
the. Level. 

- Eighthly, If a new Wall or Bank be to be erected, or a 
new. Sewer, Trench or River to be caſt, or Sluce or new 
Goat to be built, in theſe caſes the Commithoners muſt lay 
the _— on the Level which are to take benefit thereby, 
as well tor new building. thereof, as with the maintain- 
ing of. them: for in the Caſe of new Defences there can 
AY Preſcription,. Cuſtome or Tenure bound to doe the 

Andaſtly, In caſe there be a great Port inthe Countrey, 
by the which the whole Countrey bath benefit; forthe 
Ports and Havens, as hath been ſaid, be Oftia & janue Regni, 
and are the Defences to the whole Countrey tempore pacis &5 
tempore bell, and are thoſe places, by means whereof the 
upland Countreys be made partakers of the Sea Commodi- 
ties 3 therefore in my opinion, the-extraordinaty repairs of 
theſe be not altogether tied to. the Level, as in'other: Caſes, 
nor to preſcription or Cuſtome of repairing, which extends 
but to ordinary defeQs, . but upan great andurgent neceſli- 


ties, for the ſafety.of the Port, upon the weltare whereof 
the ſafety of the Countrey-doth depend, the whole Coun- 
trey are obliged and bound to cantribute towards the re- 
pau, for theſe reaſons following: - 


Firſt, 
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Firſt, for that in time of peace it is the Gate which 


openeth it ſelf to let in from Foreign parts the Ships and 
Barques, which bring hither to this lend ſuch Merchandizer, 
Wares and Commodities, both for our profit and pleaſure 
as we have need to uſe, | 

Secondly, At theſe Ports we ſhip out to Foreign Na- 
tions our exceſs of Corn, Cloth, Skins, Lead and other 
Wares, wherewithall we do abound, and receive in truck 
therefore other things more uſctull and neceſſary for us. 

Thirdly, In time of War we have ſhipping here for 
our Souldiers, and means at the eafieſt charge to tran- 
ſport them to ſuch Places as the King and Council ſhall di- 
rect.” 

Fourthly, In thoſe Ports are commonly great Havens, 
which are the chief receptacles of all our feſh Waters, in- 
to which the Waters which drown the grounds of the coun- 
tries adjoining are conveyed. 

And laſtly, it appears by divers Authors, that a Coun- 

well furniſhed with Ports and Havens, is not more 
trengthned than honoured thereby 3 and if it be as lawfull 
as convenient to put a caſe of Chronicle Law upon it, in the 


149 
I, 


2, 


28th year Eliz. in Holingſhead's Chronicles, it appeareth what #. Cron, 


great care the Queen and the Lords of the Privy Council, 
and the. Knights and Gentlemen of Kext rook for the re- 
pairing of-Dover Haven, what preparation was made for it, 
what moneys Levied, and how forward all the Countrey 
was to effe& that work, may be a SpeQacle to others for 
to lend their helping hands to the maintaining of ſuch wor- 
thy Works, - being of all other the moſt Honorable to our 
Nation, and the moſt-uſctull to the inriching thereof; for 


which cauſes in my opinion, becauſe the Mountains as well 


as.the Valleys have both Salvationem defenſionem & comms 
dum thereby, therefore in time of need the one as well 
as.the other ſhould be charged by the power of this Come 


miſſion, to contribute to the extraordinary repairing of the 


lame. 


A Sea»: 
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A Sea-wall was overthrown by a ſudden and 
inevitable Tempeſt ; one within the Level ſub- 
jet to be drowned, disburſed all the money for 
the building of a new Wall : Afterwards the 
Commaiſlioners taxed every man withinthe Leyel 
for the repaying of the ſum disburſed, with his da- | 
mages, v2. intereſt for his money, and this mat- 
ter by diſcloſed upon a return to a Certtorart, 


Brampton, Ch. Juft. and Heath, Juſt. B. R. were of 


- opinion that this charge was legally impoſed, as 


well forthe damages, as the principal money ; 
And that the Commiſſioners having juriſdiction 
of the principal, have juriſdiction hkewiſe of the 
damages, which are the acceſſory : For who elſe 
would hereafter disburſe all the money in any 


imminent danger and neceſlity, if he ſhould not 


be allowed uſe for his money * March 198, 199, 
200, 201. 


I have now proceeded in this point of Seſs fo far, that I 
take it, I may Juſtly here make my full period of this days 
exerciſe; and I have taken up the more time herein, be- 
cauſe thereupon a main part and ſtrength of this Law con- 
fiſts: And therefore I will now apply my ſelf to my conclu- 
fion, in the which I have already proceeded fo far, that I have 
made it in ſome ſort to appear, that ſome of the Seſſes in par- 
ticular are not well impoſed, as the Leſſee in caſe of thenew 
defences was not alone chargeable, for that he in the rever- 
fion was to contribute thereto, and that no impoſition 
ought to have been Jaid upon the Parſon for his Tythes, 
but the owner of the Soil was to be charged for all; ſo that 
theſe two be already ruled for me: But yet if any of the 
Sefles ſhould be good, then I ſhould fail ia my concluſion; 


1 ſhall 
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I ſhall therefore ſet forth in few words, that all the Seſles 
are void. 

And the cauſe is this, That the draining of the ſuperflu- 
ous Waters in S. appeareth by my Caſe to be onely com- 
modious for S. and that D. the other Town had no good 
thereby: And it appears alſo, that by the repairing of the 
ancient Sewer in D. that Town onely had benefit thereby, 
therefore to aſlefs S. to repair in D. and D. to contribute to 
$. where in thoſe Caſes there could be no benefit, . is dire&- 
ly againſt the letter and ſenſe of theſe Laws; but herein 
either of them ought to have been at charge with that, by 
_ the which it took benefit, and that not otherwiſe; and 
therefore the mixture marred all the matter: And ſo upon 
all this I conclude my Argument as I did my Caſe, that 
the new Bank, new River, and old Sewer were well de- 
creed, but that the aſleſs is void i» toto &+ int qualibet parte... 


Finis Secunde Leflurg. 


Lefura: 
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Le&ura T ertia. 


N my two preceding Caſes, the main body of this 
great Law were contrived, and therefore I took a 
greater and larger compaſs in my Arguments there- 
in, .than otherwiſe I would have done; and I am 
> ' now come to the execution of theſe Laws, wherein 
the life ; and livelihood of all Laws conſiſt : And ic may 
well be ſaid of execution, as Mr. Plowden in Zouch and Pl. Cm. 
Stowel''s Caſe, in his Commentaries, fol. 358. faith of a fine, 
that it is finis fruFws exitm &- effet wo Legis ; (o is execu- 
tion the fruit, iſſue and end of the Law, and without it 
nothing is effeQua], and till it come nothing is material 5 
for to begin a Suit and ſtay at the declaration, were a fruit- 
leſs enterpriſe; and to proceed on to judgment, and to 
go no farther, were like a Traveller which undertook a 
Journey, and returns or fits down without farther moving, 
fore he came at the end of his intended progreſs. 
Law, as Cicero ſaith, is but wutws Magiſtratwv, the Ma- cicers. 
giſtrate is Lex l/oquens ; but I ſhall add ſomething, which 
upon the matter is the ſum of all things, that is, t exe- 
cutio eſt Lex agens : And becauſe I efteem the time to be al- 
moſt loſt or miſpent which is prologued out in preambles, 
I will therefore now briefly divide this part of this Statute 
into theſe infuing heads : | 


Either in puniſhing the (Impriſonment, I, 
body and perſon of they Fine, or 
Delinquent with CAmerciament. 


X Or 
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\ 
Or in doing execution (By diſtreſs , 
upon the Offender's or by the 
Goods Abſolute ſale thereof, 
Or otherwiſe in exten- (if charging the Land in per- 
_ ding. upon the Real4 petuity, or temporarily; or 
Eſtate ME 9 by the abſolute ſafe theregf. 


The true and due execution of all theſe in a juſt, lagal, 
equal and qualified decree, requireth of all othet 
Law this greateſt and truet diſcretion, conſideration, wiſe- 


 domand judgment of the Commiſſioners: And T take it, it 


may as a ground infallible, that there be as many de- 
grees of vifivent -as there be offences; It behooveth 
> 50-71 the Commiſſioners to be circumſpeR, that they ap- 


ply to every offence his due puniſhment ; for it is injuſtice 
to unit che 


offence committed in a wrong degree; to pro- 

a Traitor's judgment upon a Felon, or'a Felon's 
*ud gment upon a Traitor, is grand miſprifionz to impri- 
n the Body, or to fine the perſon, where an Amerciament 
is onely due, is not onely injuſtice in the Commiſſioners, 
but thereby alſo their difcretions are to be drawn in que- 


- - - 


fon and cenſured. | 


And ſeeing the Statute doth ſo much He upon diſcretion 
of the Commiſſioners, as in many parts of this Law it is 
mentioned; It feemeth the Parliament did give them-to un- 
derſtand, That ſuch as were to meddle in thoſe affairs, 
ſhould be both diſcreet and wiſe, and ſhould ftrive to be- 
come learned in thoſe affairs. ' > 

And therefore for the better furniſhing of them with the 
true underſtanding of the ſaid parts of this Statute, 1 have 
framed a Caſe thereupon, which doth give juſt occaſion to 
treat fully of them all. 


The 
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The third Cafe. 


Gave the Office of a Ranger of a Foreſt, to which a 

» Manor is belonging to Þ, S. & Abzeptz, and to the 
heirs, males and females, of their Bodies in Frank-mar- 
riage, and dieth, B. and C. their legitimate Son and Daugh- 
ter, and D. their Baſtard Daughter enter, and dieth in ſci- 
fin, and E. her Daughter enters: The Commiſlioners of 
Sewers at a Court make a Law, That a Goat ſhall be re- 
paited, and aſleſs ſeverally 4. B. C, and E. to doe it, upon 
ſurmiſe that they all had benefit: B. and C. refuſe to obey, 
for which B. is impriſoned, and C. is fined s A. and E. tender 
pleas of diſcharge, which are refuſed, and they are feve- 
rally amerced, and a Law made, that A. ſhould be di- 
ſtrained, and for non-payment the diſtreſs to be ſold, with- 
out allowance of Keplevin, and the intereſt of E. ſhould 
be alſo ſold, becauſe ſhe hath nothing to be diſtrained by. 

I conclude, the Commiſiioners of Sewers have done due 
Juſtice upon the Offenders in every part of this Law. 

Argumentum LeGors. 

The paſlages of this Caſe are both at the Commonlaw 
and by this Statute: The Commonlaw is the means, but 
the Statute is the matter I muſt infiſt upon: But ſeeing the 
Statute Law can receive no due conſtruion, but by the 
Rules of the Commonlaw, I have therefore made a har- 
monial compoſition of them both in my Caſe, and I do 
diſtinguiſh and branch out my Caſe into theſe enſuing 


points. 
Points at the Commonlaw. 
Imprimis, Whether this Office may be intailed or not? 
Secondly, Whether'it be an ordinary Intail, or a Frank- 2, 
marriage ? 
Thirdly, Whether the Baſtard be inheritable to this E- 3. 
ſtate, or not? 


—_ 
I 


X 2 Points 


x96 


FE. 


2, 


1H. 7: 


Dyer 6. 
E. 6. 91s 


ter, and might belong to the 
Fleet, 'and-alſo toa C which wasno Office, and theſe 


rigs Dyer 6. E. 6. 71, Davis Rep. fol. 34. 
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Points upon the Statute. 

Firſt, Whether the Commiſſioners have a Court, or one» 
ly the ſtrength of the Commiſſion without a Court ? 

Secondly, Whether Commiſſioners of Sewers have pow- 
er to impriſon and to fine?. if ſo, then whether they tave 
well behaved themſelves in this Caſe, or not? 

Thirdly, Whether this Law doth admit of any pleas, 
and eſpecially of pleas of diſcharge? 

Fourthly, Whether the Law made touching the diſtreſs 
be well made, becauſe it ſeemeth prima facie to oppoſe a 
main point of the Commonlaw, in den _— Replevins? 

Fifthly and' laſtly, If the Law made for fale of Lands or 
Fenements in Tail be warranted by this Statute, or not > 
" Theſe be the materials of this Caſe, wherein you may 
perceive by the begining, what you are to expe in the 

2quel and conclufion of my argument.. 

"Theſe Points upon the Statute are of great conſequence 
and importance, and tend much into the powers of theſe 
Laws: In the handling whereof, according to my won- 


. ted faſhion, I intend to maintain the Affirmatives of my 


Caſe. 

Firſt Point. | 
 Tdid not intend it a point of any ——_— my Caſe, 
Whether Land 'might belong-to an Office ; for that in the 
rH. 7. fol. 28: in Sir Richard"Croft's Caſe, it is reſolved it 
might : For there Land did belong to the Office of a Fore- 
of” the Warden of the 


as well as to- a ſpiritual Office, Parſon, Vicar, Prebend or 
fach. like. 


_ And yet it hath been Held, that.Land'may be 


appendant to offices of Inheritance, but not to 
ofhces 'for- life ; tor then» the Freehold would 
upon the death of every Officer be in obeyanee: 


But 
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Byt-whether-ox no theſe Lands might be parted from the 

Office by alienation, I thought that an argumentable point : 

in 6 H.8. Dyer, f.2. Empſon's Calc it is ſaid, if the King cre- s : 8. 

ate a Duke, ayd. grant to him an annuity to maintain his © #- 

Digoity, that Annuity was ſo incident to his Dignity as it 

could not be ſever'd therefrom 3 -and ſo of Lands be ty 

an 


ing to;a Parſon, - Vicar, | Biſhop or ſuch like, becauſe the: 
were given to the maintenance of them in their places, 
thiriors if theſe were ſevered; . they might be recontihued 
ain to their Succeſlors. | AY | 

- And in the Caſe of Sir: Henry Newil in Pls, Corr. an Of: pu. cor. 
fice of a Parker was granted to. two, .and- Annaity for the 
exerciſe of it; and it is there-reſolved, that the Annuity 
might not be ſevered from the Office : and fo it might be 
ſaid in my Caſe, That the Manor which belongs to the Of- 
fice was at; the firſt Jaid thereto, or given therewithal for 
the-maintenance of. the Officer in his place by the Founder, 
and ſo may not be ſevered therefrom without his conſent. 
And touching the intailing of the Office of the Ranger.of 
a Foreſt, it 1s held: in Mancel's Caſe in the Comment of 
Mr. Plawder, that the Office of a Bailiff. or Receiver of the 


: 


Rents of a Manor maybe intailed.. 


| And ſo it was reſolved by all the Judges of 
England in Nevil's Caſe, Co. 7. 33. and that the awiricar 
ofhce of. Steward of a Manor might-be likewiſe 
intailed within the. Statute de donis conditiona- 
libus. $a by 

So an uſe and a Copyhold, becauſe theſe concerned and 
depended upon Land.. But the Office of the Maſter of the 
Ha or.the. Maſter-ſhip of the Horſe could not be given 
in Tail within the Statute of Weſt, 2. de donis conditionali» 
bas, nor an Annuity which chargethithe perſon; Yet all 


theſe may be given or granted within theſe intailed limita- 
tions, . but yet they are.no. intails. within that Statute. . 


Tam 


173.908 


1 H. 7. 


7, y by which 


TeftinaTertid. 

"tim df Opinion, Thar the Office of 4Ran 'of aFo- 
teſt cannot of it ſelf be in Tail, but having a Manot 
orien toit, makest e queſtion of more thomentz For 
'De/els not hinaitible, ſo the Land per /e may 
boned: But Land in onr caſe is not the principal, but 


t &* acce Har ſuam xr ne and 
botrowie-ol fi Mn oe Ol as the ſhadow 
A nag y, and paſſerh ont of his own kind by the ce- 
OT REnY - > the Office, and not"'by the ceremo- 
erred and paſſed, 1 ſhould there- 
Ru ry ”< doi ate of the Land ſhould be fach as 
the "of it felf whight bear, which could not be intail- 
ed; yer becauſe in the HH Caſe of the Foreſter, with Land 
belonging to it, itis taken tobe in Tail in 1 H. 7. aforeſaid, 
with a remainder thereof over in Fee, 1 am therefore con- 
cluded to mike any farther Queſtion of it, and fo T'leave 
it of I foutid it, and do pak tothe argument of 'the othet 
Points, 


Second Point. | 
The ſecond Commonlaw Point is, Whether this gift in 
my Caſe bea Frank-marria fae.of another intailz I have ob- 
ſerved in Books that there be five things incident to'a gift 
in Frank-mar (vis. 
Firſt, It muſt be to or with a Coſin within the four de- 


" Gay, The Word EF rank; marriage mult be literally 
expretled. 
Thirdly, The Reverſion muſt be left at the time of the 
ift in the Donor ; 3. and then there be two other things fol- 
ow as conſequents. 


Fourthly, Acquital of payment of ents and Seryices 3 
But the Tenant. in Frank-martia ge (hall 5 teal- 
ty,” according to Littleton... 

And'Fifthly, W arranty to ſecure the Eſtate. 


And the want of theſe or any of theſe in the creation 
doth deſtroy that Eftate in the conception, 


Here 


_—_ _ 
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| Here ſeem tobe two Lopediments 30 my Caſe to hinder 
this giſt to take root as aFrapk-marriage; It is made abnepri, 
which is the Colin in the-faurth degree, and the laſt in thoſe 
gifts, whereby the gift that way cannot have his full opera- 
tion, for that the firſt Heir of their Bodies is out of the for- 
mer Privileges: But in regard I take it that a Frapkimar- 
riage dath more reſpe@ his original creation I» incepto than 
the deſcent of the prin go.-the Heirs I» ſuo progreſſn 
I take this to be no impediment to hinder this from be "s 
a gift in Frank-marriage. But here the words in the gi 
receding the word Frank. marriage do differ much from it, 

by the ſpecial limitation the Heirs Females fhall inheric 
with the Heirs Males, Sizml 5 Semel as Heirs in common $ 
But in the Caſe of the Frank-marriage Heits Males hall 
firſt inherit ſingle, and for want of them then the Females. 

I do agree the Law, that in caſes where the ſpecial words 

of limitation may in conſtraQion be made to:agree with the 
word, and limitation of Art contained in Frank-marriage, 
the gift ſhall be taken a Frank-marciage, as in the Caſe of 
2 H.3: 1. fff Fitz, Mordanc. plac. 52. where Lands were gi- » x: ;. 
ven in Frank: marriage to R. S. cum Alicia forore le donor ita 

xod pf mortem dice Alicie &- puerorum ſnuorum, the Land 
ſou :xevert to the donor; and this was adjudged a gift 
in Frank-marriage, and the words {2 quod were holden of 
no validity z neither will the words of Keſervandunm Redden- 
dum Tenendum orWarrantizandumy though they vary from 
the nature of a Frank-marriage, yet they ſhall not deſtro 
the ſame as an Habendum may do, which is the word who 
proper place is. ta create the Eſtate: and therefore if any 
thing cometherein, which WIEpe goat thereunto, the ſame 
will alter the quality of the gift : And with this agreeth the 
Caſe in 45 Ed. 3. Title Tail 14, Fad 2 where Lands were 45 24 
greneof. S. in Frank-marriage with B. the Daughter of the 

r, Habendac tothem and their Heirs, and this was held 


a Fee ſimple, and no Frank-marriagez fo 1n Webbe. and omen 26. 


Potter's Cafe, Owen 26. 


And 


» And therefore ſeeing 
-- 0 of fuch a gile;//Baftardy the oppoſite cars never: ( 


_— 


7 
—_ a eg en _ 
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An the ke Law is where Lands are granted inFrank-mar- 
! - Au hen pretenſe) edged ec rt 
marriage is defeated by the opinion'in By. Caſes; and Gods. 


20. And if Lands be IVen 1n CIOS PArraag 
the remainder to _ cirs of the Husband, 

this rem athde acer 't Frank-marnage rriage 1s-detcated, 
. Moor 643. caſe $888. Ando in my Cale, becauſe there 
can be no reconciliation between the ſpecial words of limi- 
tation in my Caſe, and the Word Frank-marriage: I am 


erefore of Opinion, that this Gift 'is an Eſtate in Tail, 
hover to the ſpecial limitation, and no Frank-marriage: 


 » Note, The Caſes here put, -are of a remainder 
in feeſimple; For if Lands be given in Frank- 
marriage, the remainder to. the Donees, or to 
a "Stranger 'in rail, the gift 1n Frank-marriage 
{kinds good, notwithſtanding 'this remainder , 
becauſe the Donor hath till the reverſion in fee 
in himſelf, and the Donecs in Frank-marriage 
- hold of the Donor, Co. 1 Inft. 21. b. Godbolt 20. 
Webbe and Potter's Calc. 


Third Point. 

Whether the Baſtard ſhall inherit to have an Eſtate in 
tafl, is the third Common-law queſtion ; for I am clear of 
opinion, that a Baſtard cannot inherit to a gift in Frank- 
Kya rriage, ' becauſe Adultery and Fornication, which is the 
Seed of every Baſtard, is oppoſite to marriage,and in breach 

"of that powerfull link and knot of Matrimony, which is an 
Ordinance derived from the Divine Power of the Almighty : 
: (ceing marriage'is the material confideration 


So 


of the confideration) come within the privileges 
this Eſtate. 
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So if I give Lands to F. and S. and to the Heirs of their 
two Bodies lawfully begotten, their Baſtard cannot inhe- 
rit to this gift, becauſe he is not heir of their two Bodies 
lawfully begottenz But if the Word Lawfully had been out 
of the limitation, then I ſee no reaſon but that a Baſtard ; 
may inherit to an Eſtate in tail, as to a Fee-limple condi- 
tional, which he might have done at the Common-law, 
ſeeing an Eſtate tail may be made before —_— as Cx- 
peQing to be confirmed thereby 3 and fo a- Baſtard born 
before marriage is by the conſummation of a ſucceeding 
marriage made capable to inherit to them, it his poſſeſhon 
continue without diſturbance to his death : Yet in Plow. 
Com. fol. 57. in Winbiſh and Tailboy's Caſe, it is faid, That Ph. Co. gy. 
j4 there be a Baſtard, Eigne and Mulier puiſne, and the 

aftard after the death of the Anceſtour entreth into intailed 
Lands, and dieth ſeized, this doth not bind the Mulier in 
caſe of Eftates Tail, as it doth in an Eſtate of Fee-ſimple : 
and voucheth for authority in the point, 39 Ed. 3. plac. 39 64 3. 
xltimo, where the Caſe is, That Lands were given in tail to 

. S. the remainder jn tail to C. and }. S. hath Iſſue by a 

oman 4 Baſtard, and dieth ſeiſed, and then the Baſtard 
dieth ſeized, having Tſſue, he in the remainder may recover 
the Land againſt the Iſſue of the Baſtard ; affirming, Thet 
the continuance of poſſeſſron in the Baſtard ſhall not be preju- 
dicial to him in remainder : To which opinion I do ſub- 
ſcribe, becauſe he in remainder is a ſtranger in bloud, and 
ſo cannot be concluded as the Mz#lier ſhall bez for a My- 
lier indeed is like a graft drawn out of both the blouds of 
Father and Mother : fo the Baſtard is a (lip which is deri- 
ved from the ſame Stock, and had his being therefrom. 

And for my own opinion, conſidering the Statute of 
Weſtminſter 2. de Donis doth accept of Gifts in tail made 
before Marriage, upon the hope and expectation of a ſuc- 
ceeding Marriage to perfett the ſame, even ſo the Marriage 
ſucceeding to a Baſtard's birth gives him and his.Iflue a pri- 
vilege in theſe Cafes of deſcent, which is denied to other 


Baſtards or mere Strangers. And I ſee no reaſon where- 
Y fore 
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fore that maxime and principle of Law ſhould be altered by 
the aid Statute of Weſt. 2. but becauſe Mowntegue's opinion 
in Mr. Plow. Com, (ways the other way 3 I will therefore 
ſubmit this Point to men of greater judgment than my 
own : So that if the Law fall out for the Baſtard Iſfſne, 
then ſhe ſhould-have title to the half part belonging to the 
Females, and to no part belonging to the Heirs-males ; And 
with this Concluſion 1 do here end my Common-law Points, . 
and will now reſort to the handling of my Statute Points. 


In the Caſe of Blodwell werſus Edwards, Mich. 
38 & 39 Eliz, B. R. Popham Chief Juſtice, and 
ether of the Judges were of opinion, that it a 
limitation be to ſuch iſſue of the Body of a 
Woman, as ſhall b: reputed to be begotten by 
A. on her Body , and ſhe hath afterwards a 
Baſtard, who is reputed: to be their Iſſue : The 
Baſtard can never take by ſuch limitation : For 
the Law hath not any exp:Ctancy. that any ſuch 
Perſon ſhould be, nor will give liberty or ſcope, 
to provide for fuch before they bez And if hecan- 
not take at the time of his birth, he never after- 
wards ſhall take; Now the Baſtard was not ca- 
pable to take at the time of his birth, becauſe he 
could. not then be reputed to be the Son of 4. 
For none can gain ſuch a reputation at the in- 
ſtant time of. his birth, but it muſt be gained 
by continuance of time, and reputation of the 
Countrey. The limitation alſo to-one and the 
ue of his Body, 1s always to be intended law- 
full Ifue 3 and the Law will neyer regard any 
other Iflue,, Cro. Eliz. 510. | 


Which 
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Which opinion dire&tly contradifts that of 
our Reader, viz. That if Lands be given to 7. 
and S. and to the Heirs of their two Bodies. be- 
gotten, without the word ( lawfully) a Baſtard 
may take by ſuch a limitation : And the caſe 
ſeems to be Mm againſt him, becauſe he 
puts in the word, Heirs. For though a Baſtard 
may be the Iflue of their two Bodies, yet he 
cannot be the Heir of their two Bodies : Nor 
can the marriage of 7. and S. ſubſequent to the 
birth of the Baſtard alter the caſe, if that in 
Croke be Law ; For although what our Reader 
ſaith is true, that che Statute of IW. 2, de donis 
doth accept of gifts in tail, made before mar- 
riage, upon rf, and expectation of a ſuc- 
ceeding marriage to perfe&t the ſame, yet a 
Baſtard cannot perfect ſuch a gift in tail in the 
eye of the Law, which onely regards lawfull 
Iflue. 


The Sewers are a Court of Fuſtice. 


Am defirous to attribute to this Law all the honour and 
I dignity which may in any ſort belong to itz and there- 
fore I am unwilling to forget any thing which may mate- 
rially tend to the upholding and maintaining thereof z 
wherein amongſt the reſt, and the chiefeſt of them all, it 


is, To prove the Commiſhoners of Sewers a Court of 


Juſtice : I know ſome Opinion hath been to the contrary, 


and held, That the Commiſſioners had onely the power of 


a Commiſſion, and not any Court; and I ſuppoſe much 
may be {aid to maintain that Opinion, 


Y 2 Firſt, 


163 


164 


F. 


2, 
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Furſt, Becauſe in expreſſis terminis there is-no Court'or- 
dained by this Statute, or by any other, and without-words 


expreſs in the Point, they can have no Court. 
Secondly, By preſidents in the like cafe it hath been held: 


The Caſe of no Court, as in the Caſe of the City of London, in Sir Ed- 
the City of ward Cooks 8th Report, The King granted to the Major and 


Tv 


Commonalty: Plenum & integrum ſerutinium gubernationem 
& correFionem omnium & ſingularum miſteriarum, and it 
was reſolved, That they had no Court in this cafe, becauſe 
no:Court was. granted 'to them by the Patent, as it 1s hol- 
den in DoRour Bonhans's Caſe, f. 119. in-the fame Report, 
wherein the principal Caſe there put ſways the ſame way ; 
for there the Phyſicians had power to impriſon, and to fine 


' Offenders, - yet they had not any Court thereby. 


And fo if a Commiſſion iſſue out of the Chancery to 
Examine matters in a Suit there depending, and to Oyer and 
Terminer the ſame, yet hereby theſe Commiſſioners have 
not any Court; for in that caſe the Commiſſion is derived 
out of the proper power of the Chancery, which is the 
Court for that cauſe eo inſtante when it is in Commiſſion : 
And one Cauſe cannot «#0 eademgue tempore depend.in ſe- 
veral Courts; neither have the Commiſtioners upon the 
Statutes of Bankrupts and'charitable uſes any Courts : nor 
the Commiſſioners in the caſe of 1 & 2 E/iz. Dyer, fol. 175. 
which had power to hear and determine the Office of the 
Exigenter, had not any Court, but onely the power of a 
Commiſiion :. For in truth theſe are all of them rather Mi- 
niſterial than Judiciat Commiſtions, and-ſo a Court is net 
proper to them. 

Yet I am of opinion, That the: Commiſſaners of Sewers 
have an eminent Court of Record : It is. true; that Courts 
had their beginnings in three ſorts ;. 

- Firſt, By Preſcription: | | 
Secondly, : By Charter-grant from the Crown. And, 
Thirdly, By A& of Parliament. 21 | 

i The Courts, Hundred and Leet began by cuſtome, 
and ſo. did the eminent Gourts of Weſtminſter-hal.. 
| 2-Courts: 
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2. Courts in Corporations moſt of them took their be- 
ginnings by Charters. And, 

3. The Courts of firſt Fruits and Tenths, and the Court 
of Wards and Liveries were ereQed by AR of Parliament, 
the one in 32, the other in 33 H.83. But to bring the que- 32 #. 8. 
ſtion nearer home to our Statute of Sewers, which is but 33 # * 
additamentum legibus antiquis Sewerarum, tor they have 
been uſed from the beginning of Laws, though perhaps 
not known by that name: And yet before the 6 Hey. 6. 
they were known by that name, as by the peruſal of that 
Statute. may be collected : And therefore for the cauſes 
and reaſons hereafter enſuing, I hold the fame. to be a 
Court. 

Firſt, For that the Statute of 12 Ed. 4. cap. 7. and our m7. 
very Statute of 23 H.8. calls the Committioners of Sewers 1: £4. 4. 
Fuſtices, So Fitz, N. B. 113. b. and one cannot properly 


be a Juſtice or a Judge but in a Court, and that in 
Fitzherbert was urged by Brampton, Chict Juſtice 
B. R. Paſch. 18 Car. 1. in the Caſe of Commins 
and Maf/am; to prove they were a Court before 
the Statute of 23 H. 8. 5. March 201. Merch 201, 


Secondly, Here be legal Proceedings and Proceſs: for 3, 
this Statute faith, That the Commiſſioners may maks and di- 
re all Writs, Preceps, Warrants, and other Command- 
ments, "to all Sheriffs, Bailiffs, and other Miniſters, e*c. 
And the Statute of 1 H. 4. cap. 12. hath-theſe words in it : . 4. 
(That he that thinks himſelf grieved may purſue and he ſhall 
have right )and where there be legal proceedings, and where 
parties grievcd may come in and have remedies for the 
wrongs and injuries done to them, there is properly a Court 
of Juſtice to have them in: But in Dr. Bonhams Cale the 
Phyficians had no legal proceedings, and therefore parties 
jm could have no remedy, which was the reaſon they 
ad not-a Court... 


And 
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"And Thirdly, The chief reaſon wherefore I take it that 


- Commiſſioners of Sewers have a Court, is, Becauſe the Com- 


miſſion of Sewers is a member of the ancient and renown- 
ed Coutt of Oyer and Termirer, which was and is a Court 
of great eſteem, power and authority and ſo it was need- 
leſs to ere& a new Court in this caſe, as it was needfull 
to ere@ and found the Courts of Wards and firſt Fruits, the 
firſt would elſe have remained in the Chancery, to the 
which primarily it did belong, and the other was a new 
Revenue, and wanted a Court to dire& or diſpoſe of it, 

Fourthly, The Commiſſioners -have a Clerk proper to 
themſelves:to regiſter-their Laws. 

Fifthly, The Commiſſioners have power to make Or- 
ders and Decrees, which are Judgments in effet, and 
ſome of them cannot be reverſed but by AQ of Parlia- 
ment. 

AndLaſtly, Writs of Error have been brought to reverſe 
Judgments given in that: Court. 

For all which cauſes I do conclude, That the Commiſito- 
ners of Sewers have a Court of Record, although it be 
not holden 7 aliquo loco certo: So was the King's Bench, a 
Court of more Eminency than this, but wbicungque fueri- 
mm in Anglie, and -tor expreſs Authority in the point is 
Gregory's Caſe in the 6th Report of Cook Chief Juſtice, that 
the Sewers 1s a Court of Record. 


And this Court (by the opinion of Herne, 
LeA. p. 7,8.) may fit and inquire by a Jury on 
the Sunday, though the ſame be not in Law 
dies juridicus ; For judicial Acts propter neceſſi- 
tatem are good on that day; And the Sea is an 
Enemy not to be repelled but by this Courr. 

Note, All Commiſſions of Sewers, and all 
returns and proccedings thereupon are by the 
Statute of 23 /. 8.5. to be in Engliſh, and not 
1n 
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in Latin : And ſuch ſtritneſs 1s not obſerved in 

. the forms of ſuch proccedings, as 1n Indict- 

ments, Siderfin 1. 78. Style $5, Siderf 1.78 
Neither doth there nced any adjournment of * * 

the Commiſſion of Sewers, as was agreed, Mich. 

1649. by the Court of upper Bench ( then fo 

called ) in the Caſe of the Inhabitants of Out- 

well, Gc. Style 179. Style 179. 
And. although before the faid Statute, when 

the Proceedings of the Commutlioners of Sewers 

were 1n Latin, a Writ of Error would lic there- 

upon : yet no Writ of Error now Jieth upon 

any of their Proceedings , becauſe they arc 

all in Engliſh : March 197, 201. Commins verſus Marc 199, 

Maſſam : But in that Caſe Brampton then Chiet ** 

Juſtice B. R. ſaid the Party grieved ſhould be ac 

no loſs thereby ; for he ſhall be permitted to 

diſcharge himſelt by Plea, as in all Caſes the 

Party ſhall be, where he can neither have a Writ 

of Error or Audita querela, as 1n 11 H. 7. ro. n#.". 

Ib. 201. And a Certiorari likewiſe ſtill lies, ro © 

remove ſuch Procecdings into the /fing's Bench : 

See for this poſtea, pag. in Certiorarit. 


Impriſonment impoſed by the Commiſſioners of 


Sewers. 


T is a point of high conſequence, whether Commilſioners-- 
] of Sewers have power by theſe Laws to impriſon the Bo- 
y of a man for any thing touching the ſame, for that im- 
priſonment of the Body ſeemeth to ſway ſomewhat — 
k . 
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the grand Charter of Erg/2nd, and againſt the liberty of a 
23.8. free-born Subje&z and it is ſaid in Bonham's caſe, 28 H.8, 
wyers in Dyer, that liberty is a thing which the Law much favo- 
reth: and I find in our Books of Law, That the Judges 
have been very carefull and curious in not extending words 
contained in Charters to the impriſonment of mens Bodies, 
unleſs they were expreſs in the Point: And therefore in 
Clarke's Caſe. Clark's caſe in Sir Edward Cook's 5th Report, fol. 64. The 
caſe is, That the Term was to be kept at Saint Albans, and 
the Major there and his brethren did aſſeſs every Townſman 
towards ereCting and building of the Courts of” Juſtice, and 
made an Order, That he which ſhould refuſe to aſliſt and 
pay ſhould be impriſoned; and one being arreſted and im- 
priſoned, brought his Aion of falſe impriſonment againſt 
Mayor of . the Major, who pleaded in effe&, That they were incorpo- 
St. Albar7. rate by King E4.6. and had power granted to them in their 
Charters to make Ordinances, by reaſon whereof they made 
the ſaid Order, and fo juſtified, the impriſonment : But it 
was adjudged againſt the Major, for that by the ſaid Char- 
ter they had not any power to make an Ordinance to impri- 
ſon a man's Body, for that were againſt the grand Charter 
Magn. Chart. in MagnaCharta, cap.29. Yuod nullus liber homo impriſonetur 
2ſt per legem terre : But by that Book they might have in- 
flicted a penalty, and diſtrained, or brought an Action of 
Dr. Benham's Debt for it. In Door Bonham's caſe in the 8th Report, 
_ King H.8. incorporated the Phylicians of Londor, and gave 
them power by Charter to examine the Imperites, and to 
find out the defeRs, Er pro delid&is ſuis in non bene exequendso 
faciendo & ntendo illos per punitionem eorum delinquentinns 
per fines amerciamentium & impriſonamentum corporun ſuo- 
. rum £. hereby it appears, that by the King's Letters Patents 
they had power to impriſon the Body ; but I find their 
2 Eliz, Dyer Charters comfirmed by AR of Parliament : Yet in 2 Els. 
175" Dyer fol. 175. the caſe is, That the Qucen did award a Com- 
miſſion direFed to certain Commiſſioners, to Hear and De- 

termine the controverſies betwixt Scrogs and Colſhil touchirn 


the Office of the Exigenter, and that if Scrogs ſhould refuſe 
, to 
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to-obey to make anſwer before them, they ſhould commit him to 
Priſon; but the validity of this laſt Commiſhon I much 
doubt of. I am of Opinion, That the Commiſtioners of 
Bankrupts and charitable uſes, have no power to commit 
any man; but if any abuſe or miſdemeanor be committed 
in contempt or derogation of their Authorities, they may 
make Certificate thereof into the Chancery, and the 
puniſhment thereof to the will and diſcretion of the Lord 
Chancelor or Lord Keeper for the time being. 


In-Godfrey's Caſe in the 11th Report and Roll r. 7 3,0. 


there is a Diſcourſe what Courts have poyer to impriſon, 
and which not, and there it is ſaid, Some Courts may Fine, 
but not impriſon, as the Courts Leet and Sheriff's turn ; ſome 
others could neither fine nor impriſon, as Courts Baron and 
County Courts; and ſome could neither fine, imprifon nor 
amerce, as Eccleſiaſtical Courts; And ſome may 1mprifon 
and not fine, as chief Conſtables at their Petty Sefftons for 
an affray done in diſturbance of themz And other Courts 
there were which might fine, impriſon and amerce, as the 

eminent Courts of Weſtminſter. 
So that impriſonment is not incident to every Court, nor 
to every offence ; Yet I am of Opinion that the Commitſii- 
oners of Sewers may impriſon the Body, for it is not one- 
ly a Court of Record, but is authorized by AR of Parlia- 
ment; and I ſuppoſe that there be words in the Commiſſ- 
on and Statute which will bear this conſtruction, which are 
as follow, viz. And all ſuch as ye ſhall find negligent, gain- 
ſaying or-rebelling in the works, reparation or reformation of the 
premiſes, or negligent in the due execution of the Commiſſion, 
That ye -—_ them by diſtreſs, fines and amerciaments, 
and by other Puniſhments, ways or means, &c. Which words 
are ſtrong, and large enough to authorize the Commititonery 
of Sewers upon ;aſk cauſe to impriſon the Body 3 But here 
they are to be carefull, and not to think that they may im- 
priſon, fine or amerce in any caſe, becauſe the words be 
generally put together: But this conſtruction muſt be there- 
of made, That they may impriſon where TY is 
| Z ue, 


x KR. 
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due, and fine in caſes fineable, and amerce in caſes amer- 
ceable, and diſtrain where a diſtreſs —_ lieth by the 
Rules of Law; and they may not impriſon, where by the 
Laws impriſonment is not due, but every one of the ſaid 
puniſhments is to be uſed in its proper. kind for theſe 
words promiſcuouſly put together, muſt be ordered by a 
juſt and legal conſtrufion, according to the Rules of Law 
and Reaſon. 

And I have known the words of a Statute generally 
and promiſcuouſly put together, have been marſhalled ac- 
cording to their diſtcibutive operations, as the Statute of 
1 Ri. 3, which is, That al Feoffments, Gifts, Gronts, 'Re- 
leaſes aud Confirmations of Land made by Celtuy que uſe fonld 
be good; Yet though theſe words were generally put toge- 
ther, notwithſtanding the wiſe and diſcreet Sages and Ex- 
poſitors of our Laws have ſo Marſhalled the words of this 
Statute, that they made conftruftion thereof according to 
the Rules and Reaſons of the Law, That this, That Ceftny 
que «ſe in Poſleſſion might make a Feoffment3 and that Ce-. 
ſtny que uſe in Reverſion or Remainder might grant the Land, 
and Ceſtuy que uſe of a diſcontinued Eſtate might releaſe or 
confirm : and yet the words of this Statute were general, 
howſoever Reaſon mult be the Expolitor, that every thing 
be done in due form of Law, and not in prepoſterous 
manner. 

And theſe matters being thus paſſed over, I ſhall endea- 
vour my (elf to declare in what Caſes Commiſſioners of Sew- 
ers may impriſon, fine and amerce, and where not. 


Imprifonment, fine and amerciament. 
Fines. 


F one give evil language to Commiſſioners in Court, or 
diſturb the peace there, or hinder the buſineſs of the 
Court in a Turbulent faſhion, he may be by them Fined or 
CcOm- 
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committed to Priſon, or both,” at1he diſcretion of the Com- 


I 


71 


miſfioners3. for by 34 H.6.f0/, 24. in every caſe when a man 34 # 5. 
js fined, he may be impriſoned; and by 19 Her. 6. fol. 67. 19 A. 5. 


in every caſe where one is {mpriſoned he may be fined; and 
our Law in expreſs words gives the Commiſſioners power 
to ſet fines: and then by the opinion of the ſaid Books ex 
con ſequenti they may impriſon, 

But in all Cafes where the Commiſſioners of 
Sewers impoſe a finc upon a Man, the ſame 
ought to be reaſonable ; and if it be exceſſive, a 
Certiorari may be granted by the Court of King's 
Bench, and the Judges there may. moderate the 
fine : By Brampſton, Phicf Juſtice, B.R. 18 Car. 1. 


March 202. W-f7 
If one oppoſe againſt a Law of Sewers-not-legally in 
queſtioning the ſame, but refractary contemning thereof, 
or by diſlwading perfons aſſeſſed not to pay fuch, or not 
to obey the Law, 1am of opinion that a perſon is both fine- 
able and imprifonable; and if this be done i» facie Carie, 
it aggravates. the contempt 3 and this is the Rebelling 
which this Statute ſpeaketh of. 
 Ifone do refuſe to oy hee Decree, Rule of Order of 
the Court, eſpecially if it be done in affront of the Commit: 
ſjoners, when they be in execution of their Commiſſion, 
This is a contempt, and he is to be impriſoned for ſuch 


his diſobedience, and this agreeth with 37 Her. 6. fol. 14: 37 x. 6. 


There 1s no queſtion but a man may be fined 
by the Court of Sewers for not obeying their 


Decree, Rule or Order : See Brufter's Caſe, Style $vt 445. 


445. where one was fined by them for not obey- 
ing their Orders, after a Certiorari was delivercd 
tothem to remove the Orders, made againſt the 
Party. Bur it being ſhewed to the Court of 

£ 2 King's 


1-32 


King's Bench that the fine ſet was for difobey 
- a new Order of theirs made againſt the Party, 
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ing 
after the Certiorari was returned, and not for 
diſobcying the Orders-removed by the Certiorari, 
and ſo no contempt to the Court: An Attach- 
ment againſt the Commiſſioners of Sewers was 
decreed ; and Roll faid, that they might proceed 
upon the Commiſion of Sewers, notwithſtan- 
ding the Certiorari, for the: Certiorari doth not 
remove the Commitſſion.. 

But for a bare diſobedience to their Orders, 
it feems they cannot impriſon. For in the Cafe 
of the Inhabitants of 0/dberry werſus Stafford, 
Frin. 15 Car. 2. where the Commiſſioners of 
Sewers bad made an Order for a Miller to repair 
the Floudgates, and if he broke the ſaid Order, 
ar refuſed to obſerve it, that: then he ſhould be 
impriſoned, it was reſolved by the Court of 
King's Bench, that the Order was illegal; For 
although the Commiſſioners of. Sewers being a 
Court of- Record, may impriſon- a-man for a 
contempt commutted towards them , yet_ that, 
ſhall be. intended” onely of. a contempt com- 
mitted in their preſence, and not barely .in diſo- 


adf2.149 Beying: their Order, Siderfin 1.145. 


2: ac, 


In Termino. Paſche T2 Jac; 1n the King's Bench; the caſe 
there was in debate between Hetley and Carier, where cer- 
tain-Commiſſioners of Sewers-in the Counties of Hunting- 
#oz-and Northampton made a Law, T hat certain Townfhipsin- 
thoſe Counties were aſlefled toa work.of.Sewers, and one: 
Town. 
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Town was rated to five pounds; and becauſe the ſame was 
not- paid, the Commiſſioners cauſed a Warrant to be di- 
reed to the ſaid Carier, to diſtrain for it, and he diſtrained 
the Cattle of Hezley one of the Inbabitants, and Hezley 
brought an AQion of Treſpaſs in the Kings Bench againſt 
Carier and arreſted him thereapon, and upon complaint 
made to Sir Anthony Mzldmay, and Sir John Boyer Knights, 
and other the Commiſſioners of Sewers, they canſed Hetley 
to be attached by their Warrant, and committed him till 
-he ſhould releaſe his Action brought againſt Carzer, and 
untill he ſhould be delivered out of the Priſon by Warrant 
to be granted by them : But afterwards Hetley procured a 
Habeas corpws cum cauſa out of the Kings Bench, and was 
removed, where all the ſaid matter appeared; and there- 

upon Attachments were awarded againft the faid Commilſh- 

oners; and Sir John Boyer appearing, was by Cook chief Ju- 

ſtice, Crook, Dodderidg and Howghton, Juſtices, commit- 
ted to the King's Bench Priſon, and was fined two hundred 

pounds; but was after delivered Ex favore regis ſed non ex 

Rigore Legis. 


And Sir Anthony Mildmay not appearing: in 
the King's Bench upon warning given him, an 
Inditment ' of Premunire upon the Statute of 


27 E. 3. cap. 1. was exhibited againſt him for 7. z. x. 


this offence, and he had judgment (as it ſeems) 
thereupon ;. But he afterwards obtained the 
King's pardon, which was: allowed 1n- Court : 


See the Caſe at large in -Bulſtrode 2. 197, 198, Mult 3- 
I99, 299, 300. and Cro. Hil. 11 Fac. 336. Orv. Fas.336s 


And in my opinion, T he ſaid Commiſſioners-in this cafe 
in making a Warrant to attach:Hetley, and in imprifoning 
ef him: for the: ſaid cauſes did exceedingly err,, and) the 
rather, becauſe they took upon them to overrule the Ju- 
ices of the King's Bencb, . being of-a higher and-greater 
| authority. 
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__ _ authority thanthey were of; But this is-no preſident to im- 
he Cotte <C bates for cone 
mitting perſons offending their authoriries to Prifon, if their 
dings therein be conſonant tothe Laws of this Realm; 
es were puniſhed in this caſe, not for executing their 
power, but for exceeding their limits, and the bounds of 
their Commiſſion. | 

If a ColleQor, or Expenditor, or other Officers of Sew- 
ers have been negligent in the execution of his Office and 
place, he is fineable therefore, though his offence be but 
negle@Q, becauſe he was an Officer, and was alſo ſwom to 
execute the ſame duly. | | 

Bat I take it, a negle& in another ordinary perſon is not 
to be puniſhed. 

And if one be rated to pay towards repairs, and he 
negle(t to pay the fame at the days and times appomrted, 
he is not fineable therefore, .but 1s to be amerced in this 
Caſe, 

If a Collegor or Officer of Sewers do diſtrain a man, or 
doe any other AQ contrary to an Inhibition of Sewers 
to him direted by the Commiſhoners of Sewers, he may 

1H. + be fined and impriſoned & ſmile faFium fuit in 7 Hen. 4. 
al. 
F; - Purpreſture be committed in the King's ſtreams, as in 
fixing Piles and Stakes therein, or in ſtopping, ſtraitning or 
diverting the courſe of the Waters from their ancient cha- 
nels or courſes, theſe offences being preſented, the offen- 
ders are finable. therefore, if in the Preſentment they be 
found to: be done vi & armis, or be preſented by the name 
194. 6 of Purpreſtures ; for by 19 H. 6, fol. 8. if the offence be 
done with force, and ſo preſented, then the Offender. is 
fineable, but otherwiſe it is if the offence be not found, 
but omitted, for then an amerciament is onely due, "And 
7 Elix.f.240. it i ſaid in Dyer 7 Eliz. fol. 240. That for a" Purpreſfture 
one is fineable, and a Purpreſture:may be committed in aquis 
Regiis as well as in viis Regiis, by the opinion of Glanvil : 
Keleway 141. And in Keleway's Report, fol, 141. 
And 
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And a Purpreſture is taken to be an offence done to the Purpreſture 
King immediately, or to his Poſſefſions 3 But if the like of- 
fence be done to a Subje& or to his Lands, it is termed a 
Nuſans. Nuſans. 

The Abbat of Me/efont was fined for ereQting a Were in 
the Royal River of Boyne in lre/and, which is expreſled in 
the 1riſh Reports in the Caſe of the Royal Piſcary of the Ban 
in Ireland, and this was a Purprefture. 

If one do refuſe to accept an Office of Sewers, being 
thereto duly ele&ed by the Commithoners, he is fineable 
therefore, for in Greſty's Caſe, 8th Report, One being elec- 6r:/'s Caſe. 
ted and choſen Conſtable, did refuſe to take the Office, 
and he was fined. 

And if an Officer do miſdemean himfelf in his Office, he 
1s fineable, for in 1o H. 6. fol. 6. A Tythingman did re- 1» :. 6. 
fuſe to make preſentment, being thereto required, and he 
was fined therefore. So tn aſl of the Sewers, if one of 
the Jury, or which is a Surveyor, refuſe to make preſent- 
ment when he is required by the Commiſſtoners, he is to 
be fined. So if a Juror depart after he is (worn on the Jury, 
or before he be ſworn, after his appearance be recorded, he 
15 to be fined ; And if an Expenditor or ColleQor, Officers 
of Sewers, be required by the Court to accompt for the 
moneys received and laid out by them, and they refuſe, 
they may be puniſhed by fines. 

And if the Sheriff upon Writ or Warrant direQed to 
him to return a Jury before the Commiſſtoners, make no- 
return thereof, nor doth not attend when he is required, 
he is to be fined by the Commiſſioners. 

Alſo an Officer of this Court is fineable for falfities done 
by him in his Office, for theſe are a violation of his Oath, 
and is a breach of that truſt which the Court repoſed in; 
him at his eletion and entrance into his Office, and there- 
fore the offence is greater in him than in another man. 
> learned in Books that a Fine hath theſe qualities 

t: 


Fis(t, 


176 
I, 
uf 


34 Ed. 3. 


a1 Afr, 
Þl. 12. 


7 H. 6. 
33 #. 6, 
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Firſt,, The Party in that caſe is impriſonable. 
| Secondly, The cauſe for which it is impoſed is not tra- 
verſable,. being merely the A@ of the Court z -but if it be 
impoſed upon a preſentment found by Jury, then the cauſe 
is traverſable. 

Thirdly, All fines ought to be aſſeſſed, abated or in- 
creaſed in Plera curia, and.not elſewhere. 

Fourthly, Every fine ought to be reaſonable. 

And therefore I ſhall put the Commiſhoners of Sewers 
in mind as the Statute of 34 Ed. 3. cap. 1. did the Juſtices 
of Peace, that thoſe fines that they ſhould impoſe for any. 
offence coming before them ſhould be reaſonable, having 


reſpe& to the quantity and quality of the offence, for Ex- 


ceſſms in re qualibet jure reprobatur communi. 
But becauſe in Gedfry's Caſe it is ſaid, that Commitment 
fp Body to priſon us incident to a fine, as by a Capias pro 
e alſo may be colleFed ; Yet I hold it queſtionable, whether 
the fine ſhall precede the commitment, or the commitment 
the fine, But for my own opinion, I hold that this lieth 
much.in the diſcretion of the Juſtices, and I find caſes and 
preſidents both ways; for in 41 Aſſes. plac. 12. an Officer was 
impriſoned quouſque finem fecerit, where the impriſonment 
preceded the fine : and with this agreeſh 7 H, 6. fol. 25. 
and in 33 H. 6. fol. 21. one was fined, and after impriſoned 
for it, and there the fine did precede the impriſonment. 
But upon all theſe I take the Law to be, that if one be 
fined, and this fine may be levied by the Juſtices, as Juſtices 
of the Peace, may doe ( but not. Juſtices of Sewers ) there 
the impriſonment may. be quou/que finem fecit, becauſe the 
fine, is leviable by them : But the Law 1s not ſo of Com- 
miſlioners of Sewers, becauſe they have no power to leyy 
but to extreat the fines into the: King's Exchequer. How- 
ſoever one before them, may be both impriſoned and fined 
Diverſis tamen reſpeFibws , The. one for the wrong done, 
the other for. the Car $ or diſobedience to the Court ; 
As for example, if one refuſe to be a ColleRour, he is finea- 
ble to the King, becauſe hereby the Commonweal is with- 
. Out 
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out an Officer ; and he may alſo be impriſoned for diſobey 
ing the Juſtice's command z and yet in-my it keth 
much, if not altogether in the io the Commil- 
fioners to impoſe or inflit both the ſaid puniſhments, or 
one of them, at their pleaſures, being-not therein preciſely 
limited by this Statute. 


Amerciaments. 


Merciaments be net fo grievous as Fines be, for 1 
LA be derived of the word Msſericordia, which ligni . 
eration and mercy 5 and to that end was the Writ 1a 
the Regiſter moderate wiſericordia deviſed, where one 1s 
outragiouſly amerced he might be relieved by ſuing forth 
that Writ, which Writ and the Law in that caſe is | cap 
ded upon the grand Charter, cap. 14. 2uod num liber bo- MagnaChort. 
mo amercietur niſi ſecundum quantitatem delidi : And that 
none of the ſaid amerciaments be impoſed ſed per Jauramen- 
tum legalinm hominum de viceneto. 
Glamvil in his Book faith, Eſt autemw wiſericordia Domini Glamil. 
Regis qua quis per Juramentum legalium hominum de viceneto 
eatenus amerciand” eft : And Fleta, lib. 1. cap. 48. faith, Flee. 
liber homo non amercietur «4 ſacramentum parium 
ſuorum. And. with theſe agreeth BraFor, lib. 3. cap. 1. Bratton. 
and Fitz, Nat. Bre. fol. 76. and if the Steward ſet an amer- Fir. v. 8. 
clament upon a man on his own head it is void. 
By which authorities it plainly appeareth, that amercia- 
ments are to be impoſed by a Jury, or by the Oaths of good 
and 'lawfull men ; and therefore I have heretofore much 
marvelled, when ſometimes I have ſeen Juſtices of Sewers 
take -upon them to ſet down amerciaments, without aſli- 
ſtance of the Jury, which a@ of theirs was direRly againſt 
the ſaid great Charter of Ezglazd, and contrary to the faid 
authorities of Law. 
$0 that there is a difference between the impoſing of 
fines which are done by the Juſtices, and amerciaments 
which be by Jury, or otherwiſe, per ſacramentum parium : 
Aa So 


©." tied'to cleatiſe the Rivers for 
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$© is there grext diverſity between the offences of the one 
kind, and the/other z -For if- one do ſuffer a Wall, Bank, - 
or 6ther work of Sewers to fall into decay for want of re- 
bans. "which' he' was bound to maintain by Fronta 

. Ciftome 'of Covenant, he is in this caſe ok 
amerced therefore : And ſo if one be bound by any of the 
faid ties to repair a Bridge, Calcey, Goat, Getty, Sluce, 
or to cleanſe a River, if the fame by bis negle& be left un- 
done or unrepaired, he is therefore amerceable. So if one be 
ptefenred for caſting Dirt, Sand, Ballaſt, or other an 
ance ito the Rivers or Streams, or for digging down t 
Bahks,” or for pulling down'the Walls thereof; if the pre- 
ſeritaent do not expres the ſame to be done with force, or 
therein be' wimting the word: Purpreſtwre, the Party pre- 
ſented is then but amerceable 't : $0 when one is 
ie of Boats and Ballan- 
,-or- for the draining of the waters, if he fuffer Sand- 
to lie and choak up the Chanel, he is Br EN 

and not fineable therefore ;''for no+ 
| by lore, brom 

caſibwe ; On 


or-nonfeaſinscan be found to be 
they confiſt not '#» Agendo, & fic in fomili 
 ——_ fall whe If eee Rules prone ſequmn- 
- AF'if the'violence of waters was fo grent, — 

breaking in-of the Sex in an extraordinary r, or Tl 
_ » ſidden floud or inandation of frefh waters #fter a raitt, 
that thereby" the Defences- are broken down, or-catiſed 
Sandbeds or other Nuſances to be, theſe being preſented, 
no man is amerceable' therefore; becauſe the ſame could 
fc Te been prevented by policy , not refiſted by 

engt 

In 42 6b. Aff. plac. 15.4 Preſentment was, That J. $. 
bed fa oy trees to grow into the water, and lay in the Stream, 
byre ſhips were hindred in their paſſage, bhi 
Was 4 Writ awarded direGed to the Sheriff to remove the Nyu- 
Jaris :- but _ aſtice aid there, 'That }. $/\ſhinld not be 
amerced, Naſans was n0 48 FR ;* but the Trees 


grew eyes of themſelves. 


Bue 


Lefnra Tertia. 
But perhaps it will be objeRed. to me; Can no Amerci- 
athents' be ſet but-by a Jury, or by the Oathes of twelve 
menfol) 5 35 OH of Te r 1::> 
Yet, I am of opinion it may be done by the preſentment 
of the Surveyars of the Sewers, for that is per Saucramer- 
tum parinum as the Law appoints; and in a Nowſuit we ſee 
daily that-in ſuch caſe the Plaintiff is $0 be amerced, and 
this/ amerciament: ſhall be aſſeſſed by the Coroners of the 
County, as appears in Greiſley's caſe; and:ſo the Words of 
the Statute and of the Law may herein be ſatisfied. 
. Now I hope | have fully inſtruged 'the Commiſſioners, 
wherein they may leary whom-to _—— when:to fine, 
and how to amerce jn:4 legal and o my rt, and accor- 
ding tothe ancient and approved Rules of Law, and.of che 
and Charter; for in thaſe things they are to direQtheir 
iſcretions by the ſaid Rules, and they are to! be guided 
thereby, and are not'to proceed therein according'to their 
own wills. | | ' & 
. . And herein I ſhall conclude the Second point of this part 
of the Law, that is, That Commiſſioners of Sewers. have 


power to impriſon, to fine, and to ametcez Atd that B.. 


for refuſing, to--obey their Qrder was juſtly impriſoned, 
and C. was as: juſtly .fined: And for the and cauſes 
aforeſaid, the Commiſſioners in their diſcretiots, though 
the offences of both were alike, yet they had power to 
impriſon the one and to fine the other. And now I do 
intend to procecd to the Fourth Point of my Caſe, and 
Foe Thicd Point I intend to handle-in'a more. convenient 
place. | 


Diſtreſs. 


theſe words of this Law, viz. And al tboſe perſons 


«ng every of them to tax, aſſeſs, diftrain and puniſh, as well 


within the-Metes, Limits and Bounds, of old time accuſtomed, 
ur otherwiſe, or elſewhere within the Realm of England. 4 
Aa 2 Three 
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Greiſley's 
Caſe, 


T HE: Paint of Diſtre& in my Caſe is grounded-upan , Poinr. 
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| | Three ſorts of Diſtreſſer. 

Firſt, There be divers kinds fſes (viz.) Judi- 
cial, which always iſſueth out of the Rolls of the Court, 
- Secondly, Miniſterial, and ſuch Diſtreſs is to be , 


med by the Officers of theſe Laws, without any j t 
dire&ing the ſame. 7.991 
Thirdly, And there is a Diſtreſs of Common right, not- 


iven nor awarded by Judgement in Court, or by War- 
ot of the Coen: but incident to the thing it 


{{lf. 

And Fir of the judicial-Diſtre(s which is awarded by the 
Court 'upen/ a preſentment found of a Nuſans, or in the 
recovery of. an afſlize of Nuſans, or in an AQion of the 
caſe, as it appears by the 42 Aſſzz. plac. 15. 32 Edw.3. 23. 
and 7 Herr. 4. 8. there a Diſtringes ad Amovendum ſhall 
be awarded to remove the Nuſansz and ſo in eaſe of a de- 
cay preſented : As if 7. 8. ſuffer a Bank. or Wall'to-de- 
cay, and that be preſented, a Diſiringas ad reparandum 
fhall be dire&ed to the Sheriff todiſtrain F.'S, to repair the 
ſame. 

Secondly, A-Diftreſs- Miniſterial is where one is aſſeſſed 
or rate&;to/pay a+certain ſum of money towards the repair- 
ing of a Wall, Bank, Sewer or Goat ; here upon Warrant 
From the Commitfſieners of: Sewers, the Officer expreſſed in 
that Warrant to diſtrain the cattel of the party which ought 
to pay the faid Rate and 'Seſs, and which did negle& to pay 
the ſame: And-yet where there is a Rate and Sefs impoſed 
upon one by.the Commiſlioners of Sewers, I am of opini- 
on that the ColleRor or Officer may diſtrain therefore with- 
out any. expreſs Warrant from the Commiſſioners ſo to do; 
and my reafon is grounded upon the Statute which is this, 
h_—_ the Statute and Commiſſion which be the general 
Laws, do-of themſelves in this-ca(E give a-Diſtres. And 
therefore in theſe caſes, the Warrant of the Commiſſioners 


20 Blix-Dyer: is ſuperfluous, like to the Caſe in 20 Eliz; Dyer: fol. 362. 


where a fine was levied of Lands, to the intent-that_F. S. 
ſhould have and receive a yearly Rent thereout, although. 


ut 
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in the conveyances there was: no mention made, that the 
to 
diftrain for the ſame, becauſe the State of 27 H.8. in t 


diſtrain for the ſame: Yet in that Book it is 
be adjui Thet the owner 0 ang 


which Statute the faid convey- 
ance was ed. $0 if there be two ners to 
whom Land doth deſcend, and they wake partition,. and 
for more equality, ſhe that hath the better part doth grant 
to. the other and her Heirs a yearly rent out of her Land, 
but limits no clauſe or power of diſtreſs, ſhe to whom this 
yearly rent- is granted may diſtrain therefore : And ſo may 
a Bailiff diſtrain for an amerciament in a Leet without a 
—_— becauſe the general Law gives a diſtreſs in theſe 


c 
Caſe gave a Diſtreſs : Upon 


Thirdly, And as touching a Diſtreſs of common righe, 
It is in caſe where one doth hold his Land of his Lord as 
of his Manor, to repair a Bank, Wall or other Work of 
Sewers ;- the Lord of whom theſe Lands be holden may 
diſtrain his Tenant of common right to compell-him to make 
theſe repairsz and the Diſtreſs given in the ſaid Caſe of 
the Coparceners, and in the ſaid caſe of amerciament in a 
Court of Leet, ſeem both to be diſtreſles of common right : 
And that the Law is, that a Diſtreſs lieth for a Rate, Loe 
or Tax impoſed by the Commiſhoners of Sewers,. it is ma- 


27 H. 8. 


nifeſt by the Caſe of Rook'sin Cook's 5th Report, . which is full Roh Calc, 


and dire authority in the. point. 
But yet note, That the Officer before he di- 
ſtrains, ought to-give-norice of the tax_.to the 


Party,. and demand it, Style: 1 3. Shle 13 


In what place a Diftreſs is to be taken. 


OW touching the place where:theſe Diſtreſles are-to 
be taken, comes next into our conſideration, where- 


in the quality of the matter diſtrained for, and the power 
from whence the .diſtreſſes are derived, are to be conſide» 


red of. And: 


132 


2 Ed. 4+ 


$ He 7. 


-- Hute andGnot elewhere, for theſe Grounds are chargea 


- And'therefore:if a Lordido diftrain his Tenant Ratione 
tone; for to repair a Wall,| Bdnk-or 'other- defence,/ this 
diſtre.mult be taken-on' the Ground holden by this! Te- 


therewithall, -as the opinion of' Juſtice SySierd is 21 Ed. 4. 
fol. 39.: But not as-that caſe-is,' but in point of Tenurez 
for there wept ptr ey 77 ——_ hec 
verba videlitet Firatores preſent quod eſt: communis Regia via 
in Parochia Sandi Martns in Campis in Com Middleſex in- 
Hoſpitis- Epiſc' Dunelmenſir & Epiſe* Norwich totaliter 
aquis &- quod. tam domins ſpiritudles quam tempo- 
ciarii domins Regis &« Servientes ad legem & 
ombtes alii Legie miniſiri & omnes alit per-viam illam werſis 
Weſt monaſter itinerantes pro legibus domini Regis ibidems mi- 
niſtrandis &- obſervandis ſepizs impediuntur per quod via il/2 
fotaliter ſuperinundata exiſtit exceſſu emanationis aque pluvia- 
lis ibidem remanent' quam quidens aquanm Epiſcopes Cents 
ſis ratione tenur# ſue ibidets evacuare'debuit ©- quod ipſt & 
ommnes predeceſſores ſui 'vatione Tenure' ſue ibidew evacuare 
debent + And in this caſe I take ie the Land was charged; 
not as in reſpe& the Biſhop of Norwich did hold the ſame 
of ſome Lord by the Tenure, to repair'the Sewer to avoid 
the Water; -bue his Land'ſtood charged with the ſame as/a 
charge impoſed thereon by -Cuſtomie'0r Preſcription; as by 
the Preſident it (e}f appeareth ; for if the Biſhop of Norwich 
had been by the Tenure of his houſe or Lands bound to 
avoid the Waters, there needed no Preſcription to have 
been alledged. . Rr : 
Alſo in-5 H.'7: fol. 3. there is' alike Prefentment made 
againſt an Abbot, 20d ipſe e> predeceſſores ſui,-ought to 
repair a gutter ratione tenure terrar ſuar's but becauſe in 
that caſe. the Preſentment didinot-.fet forth\ where thoſe 
Lands lay which were charged, the Preſentment for that 
cauſe-was' holden'tobe void:-So that'there is a' great di 
rence. between a Tenure charpe,” and'a'charpe impoſed'up- 
on-Land by Preſcriptionz' For'in the caſe where a Tenant 
holdeth his Land to repair a/Bridge, Wall or Bank of the 
Lord 
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Lord of the Fee, The'Lord in this caſe may diſtrain the Te- 
nant of common right by the Commonlaws of Eng/end : But 
where ones Land is charged by Preſcription and Cuſtome, 
there is'no remedy to force and compell the Tenant to do 
_—_ repairs but'by Preſentment, and upon a Preſtntment 


oceſs may be awarded againſt him to diſtrain him to make 


the repairs. 
And if upon a Preſentment made by the Laws Wk Seven, 
FS. is charged to repair a Sewet, and a Diſiiagus ares 


ravdum be awarded againſt him, the Sheriff: -nfay diftrain 
the party in any place within the} power of the Commiſſion 
of Sewers. But this being a judicial Diſtrels which iſſuerh 
or of of the Rolls, the Ju jews are tied to the limits and 
the'Cor y Yetin. roy H:6. Jr: the caſe 1g 6, 
_ ogy the Admiral of England hath jJiriidiFiou in tau 
ſes arif ing 0 ony on the Seas, and he hath no jarisdi@ion or 
dle with any y thing ddne pon the Land : Yet up- 
on a Lrmorhr __P in the Admiral Court one was Pre- 
fented and Atneteed, and a diſtre&forthis amerciament was 
taketr on the Land, and bp moe thereto taken, that 
the diſtreſs was taken out of the jurisdiQion of that Court : 
But there Newton chief Juſtice be the reſt of the Juſtices 
ſaid, That the power of the Admiral to hold ples was reſtrai- 
ned by "x to matters aHifeny on' Phe Seas, boys Exeemtions 
not: ſo | 
And I have farther obſerved by the Book of ” 2 Eite- "WED 
her. Avoury 253. that where no wt mn ts certainly preſcribed 
to —_ uh, on o ſuch a c - the diſtreſs rhay be taken 
in ace the power and jurisdiQion of the Court, 
wore, which the Writ Ge Wartace of diſtrels' doth Hue + 
As if one be atnerced ih # Court Leer orfid'a Court Baron, 
he may be diſtrained-for theſe argerciaments in any place 


within the jurisdiQtion of theſe C z and for an amercia- 
net eh 1 pol I rhe Bert-cerh 1 hiſt roy be 
| I THaby-phee of the Cbuntys' for" f0'far the 


power of that Court doth extend it ſel£ 312d w»!: - 
{13125 Yet 


:Cro. Eliz, 
792. 


:Rook's Caſc. 
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Yet quere whether a diſtreſs can be taken for 
an ameftiament an a Court Baron, 1n any o- 


' ther part.of che Manor, ſave upon the Lands of 


the Offender : For in Pill and Tower's Caſe, 
Mich. 42 Eliz. C. B. it ſeems to be the opinion 
of all the Juſtices of that Court, that ſuch a di- 
ſtreſs was not lawfull, unleſs there were a Pre- 
ſcription for it; and in ſuch caſe ſome of the 
Juſtices held it food : but Walmeſly denied that 
che Lord could preſcribe to diſtrain for ſuch 
amcrciament.,” anywhere within the Manor ; 
Crooke, Eliz. 792. 7% | 


But in the caſe of a ſeſs, rate or tax impoſed by the Com- 
miſioners of Sewers, a diſtrefs.for any of thoſe may be taken 
in ou | place within/the Realm-of \E»g/and; for in this cafe 
the, diltreſs is meerly grounded upon the Statute, and is 
ey nar at the ſame limits, which is.as lazge as the Realm 
of Exgland: And hereupon by this conſtruftion made in 
this.legal.manner, all the words'in\the ſaid clauſe.of this 
Statute. have.their.full-operation. 


And although in Rooks caſe the diſtreſs was there taken 


| on the ground chi yet that doth not prove but that a 
diſtreſs might way on taken in any other place; for I ve- 


rily take it, that the place where the was taken, in 
that caſe was not intended-any .material-point, though in 


my ſpcooabng ment for 'another purpoſe 1 ſhall make 
it one. So one colaiee enghla iltreiles to be ta- 
ken in caſcsof Sewers, appears to ſtand upon theſe three di- 


_ Fiſt, that ghe Loxd of whom the yri be holden to 
make.the. repairs, muſt diſtrain; on che groupdy ſo holden, 
and not elſewhere. + [© 1 | 


3? $47 


Secondly, 
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Secondly, That a Difiringas ad reparanduw or Amo- 
vendun a which iſfſueth out of the Rolls 
of thae:Cover, and is a judicial proceſs, a diſtreſs. muſt 
thereupon be taken within the bounds of the Commiſſion 
of Sewers Ex c tate. 

Thirdly , A diſtre6 for a rate, or ſes, or tax aſſeſſed 
and impoſed by the Commiſſioners of Sewers may be taken 
in any part or place within the Realm of England; for this 
is a diſtreG grounded upon the Statute, and is as as the 


extent thereof. And ſo-the difference ___—_ W the 
cſtres is guided by the Commiſſion, and where by the 
tatute. | 


Whoſe goods may-be diflrained. 


T comes now in turn to be handled, whoſe goods may 
:be diftrained 'and taken within theſe: Laws, For the 
words of diſtreſs be put ſo' generally in this Statute, that 
they muſt receive their expoſition by the Rules of the Com- 
monlaw, in regard theſe Laws do give no ſpecial direQion 
therein; and therefore the diſtrefs mentioned in Rooks caſe 
may in this place be queſtioned: For there Carter was af- 
ſe{ſſed, but the goods of Rooks were diſtrained and-taken 
for the ſaid alles, and no challenge or exception was there 
made of itz and no marvel, for it was ſpecially found that 
the goods were taken and diſtrained on the grounds char- 
ged, for otherwiſe that diſtreſs had been tortiousz wherein 
| take this -diverſty, That where grounds are chargeable 
to repairs of defences, and a Seſsis thereon impoſed by the 
Commiſſioners of Sewers, the goods of a Stranger may be 
taken therefore on the grounds ſefled ; and this is warran- 
peek x gram caſe. But Rooks being a Stranger, his goods 
could not in any ſort have been taken for the Seſs impoſed 
upon Carter, but on the/grounds : and the like Law 
for Rents and Services iſſuing out of Lands, the 
a Stranger Leyant and Couchant on the grounds To holden 


12%; 


Rool's Caſe. 


of 


way be diſtrained for Rents and Services, by 7 H. 7. 2. and ? *: 7. 


rH. 7. 4. Bb But 


11H. 9. 


4&1 Ed. 3. 
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' be.diſtraing 
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- Butputtheexſa hitcle farther; thario the Seſſions Court - 


ger going on-his gro 
this ameroiament 15/a collaterat 


charge, which falls on the 


perſon/of the offender who was to pay the aſſeſs, and doth 
not in-any fort charge the grounds: and this opinion hath 


warrant from the caſe in 41 Ed. 3. fol. 26. By. Leet 4. for 
there 4. B., was amerced in a- -lect, for receiving 
and keeping one in his Houſe which was not ſworn to the 
King 3 in which Caſe it was holden, that-no Goods could 
be diſtrained'for-this\amerciament, but onely the proper 
Goods of the Party amerced, although the Goods of others 
were levant and couchant GL — bs And habe in 
proof 'of my faid opinion, 2aſe of the Lord Cromwel/ 
Mm 15,E/. in” | þ of wee: dotl-come fully thereto, which 
1s;' That a Replevin in an avowry was made for a pein and 
forfeiture of ten ſhillings, due for. the breach of a Bye- 
law, Contra ordinem Curie, and alledged to make Bye-laws- 
within the Manor by the cuſtome thereof :-In which :Caſe 
it-is-apparent, that the Goods of the Party are to 
be-d d therefore, and not the Goods of a Stranger 
tevant and. couchant on the Grounds: 

"Andin the 47 Ed. 3. fol. 12. the Priorof Tirdal's Cafe, - 


© where the” Privy wis amerced, and'another: Man's Goods. 


were taken and diftrained on the Grounds of the Prior for 
the fiid amerciament,. and the'diftre(s was not well taken ;. 
atd'f6-my opitrion may-be conceived, that foran aſleſs the 
Goods of -1 Stranger- may: be diſtrained onthe Grounds | 
ebarged;/ but mey- not:thete be-taken for a:fine or amercia-- 
meft;;” which be collateral duties, and ant 

Perſon; +atid donot Herge the Soil;  * 111 


3% af 26 21 4 3& Uh | ; 50 Fs Ty” 
2 "Akh6ugh the-Goods of a Stranger. ſhall not 


2upon.'the 


ned for an amerciament,..though they 
| > 


are leyant and couchant upon the Lands of the 

Party amerced; yet by the opinion of Brampſton, 

Chief Juſtice, B. R., 17 Car. #«.the Goods of an 

Undertcnant may for an-amerciament ict updn 

his Landlord ; and that without any particular 

ſtome to. warrant. it : As where > Plthonary 
in that ca 


'enant is amerced for not-repairing, 
he held, that the Goods'of hs Under-tenant le- 
vant and couchant upon the cuſtomary Lands 


may be diſtrained for ſuch amerciament ; March ar s:: 


161. Thorne and Tyler's Caſe; Tamer quere, for 
the reaſon of that Caſe in 41 Ed. 3. 26. that the 
amerciament falls on the Perfon of the Offen- 
der, and the cauſe of the diſtreſs doth not ariſe 


ratione ſoli, as is ſaid in Br. Leet 4. holds as wel #r. te 4 


in the Caſe of the Under-tenant, as of a mere 
Stranger; Bur if this opinion of Brampton. be 
Law, by the ſame rule, the Cattel of an Under- 
tenant of a Perſon amerced. in.the Court 'of 
Sewers, if they are: keyant and couchant-upon 
his Lands, may be diſtrained for ſuch amercia- 
ment. nj "Xt 
This diſcourſe:being thus ended; I ſhall now enterifto 
a matter of greater moment ; and yet becauſe theſe [matters 
be frequent in bufineſles of the Sewers, that which I ſhall 
> - > oops will in ſome other place more fully diſ- - 

& Or, 


Bb 2 Goods 
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. Goods ſold. 
*HE fanher mat matter of this pornt nn pon hs 


NS BM. ex 002 © HS coker koſk 
or not 5 

> A Frag a be 6, or net. red uo 

if root wpUn the main; I wit make an Ingreſs to 

ore I lt ouch upon th main, I will ke an Inge to 

may be altered without his conſent. 


And: firſt, at the Common-law, if a Man's Goods be 
wrecked, waived or taken as firays, or ſold in Market 


overt, the pro may be altered. 
2 ome, as in London upon a —_ 
a 
Dyer 299. in 10 Yer, fol. 279. b. a Cuſtome is to 
be in Tork that F Rp Goods there bought ard ſold are 
ſeiſable by the Corporation, and fo in cafe of a Heriot 
3, Thirdly, But the King by his Charter cannot take the 
pr of my Goods from me, as in the Caſe of Loxdor 
Caſe of the Cooks Rep. the Caſe of Auſten and Waltham, where King. 
City of Lon- Flexry the 6th granted to the Corporation of Dyers there 
| by Chair That 5 if apon ſearch they ſhould find any Clothes: 
Logwoed, oe they feiſe them as forfeit ; but re- 
ſolved, that this'Grant was in that point void. 
4+ Fourthly, By a Bye-law in a Court-leet or Baron, the 
property of my $ cannot be taken from me. 
5. ; By-a juidginem-ngaiiſt one at the Common- 


law; -a' Man's Perſon: nor his. Lands were liable: 
thereto, ; yet his'Goods were. 

Theſe-five:Grounds being firſt taken, I Mal{ now exa- 
mine the particular of our Caſe in _—_ touching. the 
Law made by the Commiſitoners for ſale of: Goods ; and a- 
gainſ> this ſale many things may be- alledged. 


Firſt; This Statute I reade. on Ju a diftref, and'a-di- 
ſixes is: but a gage or pledge; an 


cannot be ſold; 3. for if a 
Lord: 
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Lord diſtrain his Tenants Cattel for Rent and Services, he 
cannot fell the Diſtre : And although in 10 &- 11 Ekz. Dyer 280, 
Dyer, fol. 280. a return irrepleviſable was awarded to the 
Lord or Avowant, yet he cannot fell this diſtreſs, nor work 
them by the opinion of that Book. 
Secondly, Fhe Statute of 7 Fac. cap..20. Raſtel Marſhes 2. 
and Ferns, doth ena, that a Commiſſion in the nature of 7 7««- 20- 
this of ours ſhould be dire&ed to the Biſhop of Norwich, 
and others for the recovery of Fen-grounds 3 where for an 
aſſes impoſed, and for Fines and Amerciaments, expreſs 
power is given by that Statute to ſel] the Party's Goods 
which doth refuſe to pay, Ergo, without fuch an expreſs 
clauſe a fale of Goods could not have beer lawfull: 
And by the Statute of 1 and 3 Fac. the forfeitures of & 3 7: 
Alchouſekeepers may be levied by fale of their Goods, by 
the expreſs letter of theſe Laws : and ſo it may be inferred, 


that our Statute wanting ſuch an expreſs clauſe to authoriſe 
a ſale, therefore no fale can. be. 


But much. may be-faid to the contrary 3 for although in 
caſes of ſale the Laws be tender, yet it is plain, that both 
our Common-law, Cuſtoms and Courts of Juſtice daily uſe 
them, and are frequent in thoſe ſales : And we know that 
a diſtreſs is properly a pledge to be detained till fatisfaQion 
be made, and ther to be reſtored, and is not to be fold : 
Yet in 3 EH. 7. fol. 4. adiſtrefs taken for an amerciament in-3 #. 7; 
a Leet or Law-day may be fold as well in the caſe where 
the Subje& hath by Charter or Preſcription the profits of 
the ſaid Courts, as where the King himſelf hath them and. 
all the reaſon which that Book yieldeth for it, is, becauſe 


they be the King's Courtsz. And ſo-it was hkewiſe re- 
ſolved in Godfrey's Caſe, Rolt r. 76. and the rea- zurs. 55s. 
ſon there given why ſuch a diſtreſs may be ſold, 


1s, beeaufe. 1t. is fara publick. matter : Bur a diſtrefs. 
taken for an amereiament in a Court- baron.cannot be ſold; 


no- not although it. be a Court-baron. of the: 
King's 
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Pn diligent,” fait 
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pul, 1-3 King's, Bulftrode 1. 53, And in 22 Aſs, plac."72, 
WM: and Cro. Mich. $ Zac. 255- it is faid, That if one r6- 
. cover a debt in a Court-baron, the Goods of the Debtor could 


not be. ſold therefore ; At leaſt, if therc be not a cuC- 


3ro-nl.1.41- LOME LO Warrant it ; for by the opinion 1n Brown- 


bow 1. 41. it ſeems that Goods may be ſold up- 
on a Levari facias out of a Court-baron, if there 
be 4 cultome for It. Yet I have ſeen always in PTRC- 
tice, that for debts and damages recovered in the County 
Courts, the Goods of the Debtors have and be uſually fold 
for them by Levari facias 3 and in wy opinion this is uſed 
per totam Angliam : and a fale in ſuch a caſe. in a Conrt- 
baron by cuſtome is good 3 and with this agreeth the Book 
of 7 H. 4. fel. 27. and 21 H. 7. f. 4. ina Leet-court one 
preſcribed and alledged a cuſtome to have of every one 
which made an affray within his Liberty, a certain ſum of 
money, and preſcribed alſo to diſtrain for it, and to ſell the 
diſtreſs : and with this agreeth 11 H. 4. 14. and 11 H. 4, 
fol. 2. A diſtreſs taken for the Knights Fees of the Parlia- 
ment was ſold. Therefore now let us ſee and examine well 
by what authority our Officers of Sewers may ſell the di- 
ſtreſſes taken. The words in our Statute which are moſt 
powerfull in this Jeu; be theſe, (viz. To depute and aſ- 
full and true Keepers, Bailiffr, Surveyors, 

ColleFors, Expenditors, and other Officers for the ſafety, 
conſervation, reparation, and making, repairing , reforming 
and amending of the Premiſſes and every of ew, and to bear 
the accompt of the ColleFors and other ifters, of and for 
the receipt and laying out of the money that be levied and 
Paid-in and about the ſame © Here is the word (Levy) uſed, 
and money levied is properly upon a ſale, execution or 

farfeiture 5 Apa the words of our Statute go farther, (vis. 

Antl to diftrain, or otherwiſe to puniſh the Debtors and De- 


tainors of the fame by fines, amerciaments , pains , or other 
like means after their good diſcretions 3 and no likelier means 
| to 
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eo: theſe-is: there ary,” than to make ſale of the Debtor's 
Goodsfor non-payment of his ſes, and it is conſonant to o- 
ther Laws : alſo in another this Statute are uſed theſe 
words, And the Clerk by the Commiſſzoners to be aſſigned to 
have two ſhillings per diem of the rates, taxes, lots and 
waives as ſhall be aſſeſſed or loſs by authority of the ſaid Com- 
to be levied and paid by their diſcretions :* And (0 it 
ſeemeth by the very expreſs letter of this Law, the taxes, 
ſeſles and rates may be levied by the diſcretion of the Com- 
miſſioners, which if they pleaſe may be by fale of the Of- 
fender's Goods : And in many parts of this Statute, the 
| of Sewers have power to make Laws,' Ordinances 
and Deexecs, which being done according:to reaſon, ſhall. 
be held for firm and inviolable : And therefore upon juſt 
cauſe in my opinion, the Commiſſioners may make a Law 
or Ordinance for the ſale of Goods in furtherance of this 
ſervices and this being a Law which tendeth ſo much to 
the ſervice of the Commonwealth, and is fo profitable and 
commodious for the ſame, it is therefore good reafon to - 
extend the fame, and' the expoſition thercof, as far as the 
Letter and intent of the Letter ſhall reach z which may be. 
as far as ſhall ſtand with reaſon, and rules of other Laws, 
Statutes, Cuſtoms and Uſages of other Courts which have 
power in ſale of Goods in cauſes of this nature, - and is not 


Marſh,” pag. 36, & 37. It is ſaid in theſe words int a debate 2 
between Ris and Godfrey, Et predi& us Hamo conceſſit pro 

ſe & aliis quod computadit cor vigint quatuor Furar ele de 
putria ſuper diſtrifionibws &- averits-capt' predifi Godfreds - 
pro predic Walliis &+ wat ils repar' ab thitio iſtius ple-- 

oiti nſque nune, Ec. diſtri iones illas ſecundum quanti- 

ratens portionis fibi contingent interins pro predi Wallis ev» + 
mater gougits reparendu flows preditÞ oft yer predif® difivie« 

Howes quod idens Hamo © alit ſetiefaciert in omnibus quod in- 
JunTum fuerit per predias co inter eor de ſurpluſagto ve« 
copte'de avertis venditie' predic Godfredi occaſfone predil?”. 
Hereby .i-is-manifeſt, that Hawo the Bath {old the _ 


altogether without preſident : For in the Charter of Rommey Ch. Kimney- 


pe 


Mom 92, 


o Elirs 
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of Gadfrey to make the repairs of the Walls and the Water- 

ganges 3 and our Statute, gives power to the Commiiſſio- 

ners of-Sewers to doe dice the cuſtoms of Romney ; 

which by this prefident formerly vouched, warrants the fale 
$., 


of 
And i was ruled in the Caſe of Combs and 
Cheny, Mich. 24 Car. 1. B.R. that the Commil 


ſioners of Sewers may ſell a diſtreſs, Aleyn 92. 


Yet herein I am of opinion, that the Bailifts which di- 
ſtrain cannot Ex officio without a ſpecial Warrant firſt di- 
rected to them for that purpoſe from the Commiſſioners, 
make fate of Goods diſtrained for a' lay , tax or-ſfefs of 
Sewers z And I take it, it were a good Warrant for the 
Commiſſioners to make an adviſed ſpecial Law of Sewers for 
ſale of Goods diſtrained upon a juſt occaſion, before the 
dire& any Warrant Ex ſ#bito to the Bailiffs, 'or for any fu 
purpoſe. | 

But now herein follows a matter of ſome conſequence, 
and worthy the handling, That if by the Laws of Sewers 
goods may be fold towards the repairs of theſe works, as 
in my opinion they may, Then whoſe goods may be ſold 
is the queſtion next to be decided; wherein to be brief, L 
am firm of opinion, That no goods can or ought to be fold 
by the power of theſe Laws of Sewers, but onely the pro- 
per goods: of the party felled and taxed, though the goods 
and chattels of other men be'Levant and Couchant on the 
grounds ſefled to the repairs: ' For I hold it not conſonant 
to reaſon, 'nor that it ſtands with-any rule of Law, That 
the goods and chattels of a ſtranger ſhould be abſolutely ta- 
ken away from him, and ſold for the dept and default of a- 
nother -man, And Pouring put. in the 
3 EhDytr, f.199. ma  fitly be applied to. this-peint, where 
a cuſtomeis alledged for a Loxd of.a Manor to:have and take 
the beſt Beaſt which his Tenant-had' at his death; ard-if 
ſuch beſt Beaſt ſhould be efJoyned,-that:then hemight hone 
and take-the beſt Beaſt of any other Levant and Coyehant 
upon 
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the Land; and this was adjudged a void cuſtome, as 
to the goods of a ſtranger to be made ſubje@ to ſuch a for- 


feiture. 
Te ſeems queſtionable, whether the Rule, 
That no goods can or ought to be ſold by the 
power of theſe Laws of Sewers, but onely the 
proper Goods of the Party ſcfled and taxed, be 
ſo general, as 1s here ſet down; For if a man be 
taxed in reſpect of his Land, and he ſells or lets 
the Land to another, it ſeems reaſonable thar 
the Goods of the Aſſignee may be diſtrained 
and ſold for the tax, becauſe the ſame 1s a 
charge upon the Land, into whoſe hands ſoever 
it comes; And the reaſon here given by our 
Reader why no Goods but thoſe of the Party af- 
ſeſſed ſhould be ſold, viz. that it ſtands not with 
any rule of Law, That the Goods and Chattels 
of a Stranger ſhould be abſolutely taken away 
from him, and ſold for the debt and default of 
another man, holds not in this cafe ; for the 
Aſſignee is not a Stranger to the Land, nor con- 
ſequently to the debt, tor he takes the Land cam 
onere ; and this ſeems to be the meaning of what 


is faid 1n Style 13. in the Caſe of Whitley and 5» 3; 


Fawſett, B. R. That for nonpayment of a tax 
impoſed by the Commilſſioners of Sewers, the 
Cartel of the Owner of the Land taxed, or of 
his Aſſignee, may be diſtrained and fold; But a 
Stranger's Catte] upon the Ground cannot be 


ſold. 


Cc Thus 
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Thus far I have purſued —_—_— diſcourfing 

on theſe diſtreſſes, and tovehing matters as r7ag-3 0s. | 
thereon, becauſe in my experience I have found them the 
readieſt part of the execution of theſe Laws; and I have 
heretofore beheld much enormous proceedings therein, 
both in the Commiſſioners and in their Officers, and there- 
fore I thought it very necdfull to-have treated thereon for 
their better direQion in-theſe affairs hereafter. 


Replevins. 


ET as I find diſtreſs to be the moſt ufefull execution: 
of theſe Laws of Sewers, ſo I have ſeen the procee- 
dings therein much ſtayed and interrupted by the uſual ſuing 
of Replevins, by which means the ſaid diſtreſſes taken by the 
authority of theſe Laws have been ſet at liberty, and the- 
work of Sewers hath. been much. ketted and hindred there- 
by. And therefore the fifth point in my Caſe doth mini- 
oy a good occafion to-enter into the ſerious examination of 
em... * 

And now my intent is, to declare in what caſe a Reple-- 
vin doth lie, and where not; and farely this point hath: 
heretofore been much: ſtirred' in, and not withont ſome- 
cauſe, for the very Statute feemethrto allow of Replevinsin 
theſe words, (viz. ) That if any aGion of Treſpeſ7, or any 0+ 
ther Aion ſhall be attempted againſt any perſon for taking any 
Diftreſs, or for any other thing concerning the of Sewers, 
that the Defendant in ſuch Aion may make Avoury,cogniſance 
ar juſtification, that the taking of the ſaid Diſtreſ5, Treſpaſs or 
other AGF, whereof the Plaintiff complained was done by the 
authority.of the Commiſſion of Sewers, for a Lot or Tax afſeſ- 
fed by the ſaid Commiſſjon, or for other ſuch a&.or cauſe ss the: 
Defendant did: by the ſaid Commiſſion :. And in what ation 
can a man ſo properly make his avoury, Cognifance or Ju- 
tification as in a Replevin, being a-word onely apt for that 
ations: and a Diſtreſs is de ſua natura, properly repleviſa- 
ble by the Commonlaw :. and. for dire authority in the: 

point, 
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point, it appears in Roo{'s caſe, that a R 
ſued for the delivery of the diſtreſs taken by the power of 
theſe Laws of Sewers : But I muſt here diſtinguiſh, for I am 
of opinion a Replevin doth not lie, nor ought not to be 
granted from the Sheriff, or any of his Deputies, for that 
the Sewer is a Judicial Court of Record, and of greater au- 
thority than the power of the Sheriff, which in theſe caſes 
was but Miniſterial ; and the higheſt authority that he hath 
is but vicontiel, which is much inferior to the power of 
this Commiſſion; and therefore the Sheriff is not of ſuf- 
ficient power to ſuperſede a Court of higher power Yet 
if one ſue a Replevin, which afterwards in Bank was abated, 
and a return of the Cattel there awarded, another Replevin 
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did lie by the opinion of the Book of 34 Herr. 6. fol. 37. ,, a 6 


and ſo it appeareth by the Statute of Weſtminſter, chap. 2. 
but theſe new Replevins came out of the ſaid Courts where 
the former was, for it is not likely, that the Sheriff could 
make deliverance by his Warrant of Cattel, contrary to the 
award and return of a Court of Juſtice in a Retorno haben- 
do; and therefore by the ſame Statute the Secunda delibera- 
tione, is now to be awarded out of the Rolls of the Court 
whence the Retorno habendo came: And if one would re- 
ſemble this caſe with other authorities, and with the rea- 
ſon of other Book cafes of the Law, it will be made there- 
by apparent, that the higher Court may take or remoye a 
cauſe out of the inferior Court, but not E corre, neither 
can the inferior Court ſuperſede the ſuperior : For if one 
be impleaded in the King's Courtat Weſtminſter, and in com- 
ing towards London he is arreſted in a Corporation Court, 
he may be delivered thence by the power of the ſuperior 
Court to the which he was attendant, and the power of 


the inferior Court ſhall be ſuperſeded thereby, as the Law 
is declared in divers of oar Books; By the which it is plain, 
that ones perſon being in the privilege and proteQion of 
the King's Court, could not juſtly be impriſoned by the 
power of an inferior Court: And in S:ringfe/ow's caſe in 
3 Ed. 6. Dyer fol. 67. The goods of one were ſeized by the 3 £4. 6. 


Cc 2 


Sheriff 


31. He + 
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Sheriff by proceſs out of the Chancery for a _—e, and 
E 


aſter ſziſure, and before delivery thereof was made, a Writ 
of Prerogative came out of the Exchequer, rehearſing there- 
by, that the King was to be ſerved before any other, and 
commanding the Sheriff to levy the ſame on the goods of the 
fame Debtor 3 And whether theſe goods that Jay under the 
power of a Proceſs in one Court might be taken from. 
thence by the power of another Court, was the queſtion; 
and the better opinion therein, as I take-it was, that they 
could not, for that by the former Proceſs they were privi- 
leged from all other Jurisdictions, powers and authotiries, 
eſpecially if they were of an inferior degree: Yet there be: 
two caſes which not being curiouſly looked into make ſhew- 
25 if the Law were otherwiſe; the one is in- the 11 Hey. 4. 
fol. 2. where the goods of J. S. were taken in Execution 
by the Sheriff by a fieri facias which came out of the King's 
Court of Weſtminſter, and the Sheriff ſold them to F. D.; 
and there was a Replevin ſued: in that caſe, but no delive- 
rance made of the Cattel'in Court: and the other caſes in 
7 Hen. 4. fol. 28. goods were taken by a Levy which ifly- 
ed out of a Court Baron, and they were Told by the Bai- 
Iiff, and there was alſo a Replevin ſued, but no deliverance 
made of the Cattel in Court, neither would the Court or- 
der thedefendant to gage deliverance: fo that by theſe two 
caſes it may ſeem that a Replevin did lie, though-anothey 
Court had formerly the jurisdiQtion of the Cattel taken by 
the diſtreſs :: But, under favour, I hope I ſhall eafily re- 
eoncile theſe Books, and fh»]] make it to-appear that they 
do not make agaiiſt my opinion formerly delivered upon 
this diverſity, That when the Goods were ftized or taken 
by Proceſs, and remained by the vertue thereof in the hands 
of the Sheriff or of his Bailiffs, during that time no Reple- 
vin did lie in the caſe; but after ſuch time as the goods or 
catte] were ſold:away, as in the faid two caſes formerly al- 
ledged they were, then againſt the party that bought them, 
or any other, a Replevin did lie in the caſe; for after the 
fale they. were out of the proteQion of the former parties, 


'and: 


TLeftura Tertia. 


and then a Replevin might well take hold of them, beirg 
out of all other Juridiction. And the ſame difference 1 
take in: this caſe of the Sewers, that is, That ſo long as 
goods diſtrained by Warrant and Frocels out of this Court 
of Sewers remain in the cuſtody thereof, they be not re- 
leviſable by the Warrant of the Sheriff or of his Deputies, 
ut after they be ſold away, then by the ſale thereof they 
are out ofthe proteQion and privilege of the Court of Sew- 
ers,. and then the Sheriff may cauſe them to be delivered 
oy Replevin. Yet it may be objeted unto me, that in 
ook's caſe a- Replevin was taken againſt him which detain- 
ed the diſtreſs by Warrant of the Commiſſioners of Sew- 
ers; it is true, - the Book is ſo, which caſe I admit, and 
that the Replevin was well granted there; yet I take it, it 
doth not. contradiQ my ſaid opinion, becauſe there Carter 
was aſleſſed, but the goods of Rook's were taken and detain- 
ed for the Sefs, and Rooks did ſue the replevin, which he 
might well do, becauſe againſt him or his goods there was 
not any Law of Sewers extant or in force, neither was he 
or his goods within the privilege or jurisdicion of theſe. 
Laws of Sewers: But if Carter's Cattel had been:taken, 
who was the very party felled, he could have had no Re- 
_ from the Sheriff or his Deputies to- deliver his 
ttel. 

But although a Replevin-doth not lie in the caſe afore- 
ſaid from the Sheriff or his Deputies, Ex officio to deliver. 
a diſtreſs of Sewers, yet-out of the King's Court at We/?- 
minſter a Replevin doth lie in thoſe cafes: And the Charter: 


of. Romney Marſb pag. 18. doth afford us in this caſe a very Ch. Romney 


| good Preſident; for-there complaint was made to the King, #4 
etting forth thereby, That whereas his Highneſs had ap-- 
pointed and authorized Herry de Bathonia to be his Juſtice, 
and. to determine the differences depending and touching 
the IOparng of the defences of the ſaid Marſ#, he. had or- 
dained, that- diſtreſſes might be taken according -to-the: 
24 Jurators, 1ta quod nullus vicecomes aut alius baliuns noſter- 
intromittat in diſtridionibus. illis, tu tamen (meaning the 
| Sheriff 


' '$heriff of Kent) nibilominew diſtri@Siones illes propter 


ons eortindem reluxaſti, 


21 Ed, 3+ 
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hoc 
Gum per vigint' quatuor Juratores iH prejudicio conſiderati= 
f 9 wee np precipimas — ho 
onibus illis in nullo te intromittas; and! in the ſame Charter 
the like matter is there alſo ſo determined of pag. 7. By 
the which may be colle&ed, that the Sheriff Ex offici mighe 
not meddle with 260 ge y; in _ ſame Charter, 
ag. B. the words'be farther, nod ſi quis de confideratione 
edi ' diſtriftionis ſe injuſte gravat' ſentiret & inde conque- 
ri vellet ad ipſum Dominum Regem querelam ſuam —_— + 
ipſe in Curia ſua juſtitiam fieri facere reſervaſſet ; by it 
1s manifeſt, that a Replevin lay for a diſtreſs taken in the 
King's Courts, for that they be of a ſuperior authority and 
juriſdiQion to theſe inferior Courts of Sewers: And therefore 
the Replevins which our Statute aims to give way to, 'are 
intended to be taken out of the King's Courts, which in 
Law and Juſtice ought to be obeyed, and not from the 
Sheriff or his Officers by virtue of their Office onely. 
But in my caſe the Commiſſioners made a Law, that the 
of A. ſhould be ſold without allowanee of Replevin, 
which is a good Law upon the diſtinQions and diverfitics 
aforeſaid; . that is, that 4. who was the perſon aſſeſſed 
might not have or take a Replevin becauſe he was a per- 
ſon bound expreſly by the Law, nor that the Sheriff or 
his Officers Ex Offcio might grant a Replevin to deliver 
the ſame, being under the power of this Law of Sewers. 
But the King's Courts at Weſtminfter may in thoſe caſes 
of Sewers deliver the diſtreſſesz; and this conſtruction made 
of this Statute, as I take it, ſtands with Laws and Reaſon. 
And in the 31 Ed. 3. Brook, Replevin, plac. 60. the Caſe 
is put, a man did grant to A. B, a rent out of his grounds, 
with power that i ie were behind that he might diſtrain 
therefore, and detain the diſtreſs agpinſt gages and pledges; 
and yet it was adjudged, that if the rent were behind and 
the grantor diſtrained, he could not detain this diſtreſs a- 
Jar wr Replevin': Yet here were the direQ& words of the 
party himſelf to the contrary, but his words could not o- 
verrule 
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vyerrule the Law: So that upon all theſe matters, I' hold 
theſe Tenents following. 

Imprimis, To make a general Law to reſtrain all Reple- 1. 
vins, granted either from the Sheriff or the _—_ Courts, 
is no- Law or Ordinance of Sewers; for that Reple- 
vins de jure are in ſuch caſes grantable out of the Kivg's 
Courts, and ſuch a general Law favours too much of oppref- 
fion, in ſtopping up the Gates of Juſtice. 

ly, For a Sheriff or his Deputy to grant and a- 2. 
ward Warrants of _ Ex Officio, to deliver goods or 
cattel diſtrained, and detained for a Tax and Law off Sewers, 
is in my opinion againſt Law, and need not to be obeyed; 
for that the diſtreſs was Sub proteFione ſuperioris Curie , 
which is of a higher degree than a Sheriff's Miniſterial War- 
rant. 

Thirdly, If a diſtreſs be taken and fold for a Sefs of Sew- = 
ers, a Replevin lieth againſt the buyer, for by the fale the 
=o and -cattel were put out of the proteQion of the 

rt of Sewers. 
 Fourthly, If a Rate or Tax be impoſed by the Laws of 4 
Sewers upon F.S. and the goods of Johr a Down: be taken 
therefore on the grounds Fe SI, which were charged, F. D: 
may ſue a Replevin of his ſaid cattel from the Sheriff, for 
that he nor his goods were not expreſly bound bythe Laws 
of Sewers. 

Fifthly, A Replevin lieth out of the King's Courts of 5; 
Weftminſter, to deliver a diſtreſs taken and detained by the 
Laws of Sewers, for that they be Courts: de altiore natura, 


Agreeable hereunto is the Opinion of Heath 
Juftice B. R.. in the Caſe of: Commins and Maſ- 

fam, That the Proceedings of the Commilſio- 

ners of. Sewers. are examinable in the King's 
_ upon a_Replevin brought there ;. March wi 192. 
198.. 


Sixthly, 


200 
6. 
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.. Sixthly, A diſtreſs taken by a Lord on his Tenant for 
not repairing a work of Sewers, which by the Tenure of 
his Land he ought to do and repair, the Tenant may ſue 
a Replevin from the Sheriff Ex Officis to deliver the di- 
ſtreſs, for that this diſtreſs was not taken or detained by 
Warrant, Judgment or Decree of Sewers. 

Seventhly, If upon a Judgment given in the King's Court, 
or upon a Decree made in this Court of Sewers, a Writ 
or Warrant of Diſ#ringas ad Reparandum, or of that nature 
be awarded, and the parties goods be thereby taken, theſe 
goods ought not to be delivered by Replevin to be taken 
either out of this Court, or out of any other Court of 
the King's, becauſe it is an'Execution out of a pra 

Eighthly, Although one grant a Rent out of his Land 
with clauſe of diſtreſs, and with Grant or Govenant that 
the Grantee.might diſtrain and detain this diſtreſs till he 
ſhall be ſatisfied his Rent, Yet a Replevin liefh in that 
Caſe. 


A perpetual charge. 


\.O. now T have fully and at large declared my Opini- 
on touching diſtrefſes and replevins; wherein, I hope, 

I have fully fatisfyed the firſt point of my Caſe: I intend 
therefore now to proceed to the fixth point, which con- 
cerns charges and fales'of Lands to be made by the Com- 
miſfioners of Sewers by the power and authority of this 
Law. 

And Firſt, I ſuppoſe the queſtion may be: extended to 
this, that 1:, Whether the Commiſſioners of' Sewers can im- 
poſe a perpetual charge upon Land to repair a work of Se- 
wers for ever by the power of theſe Laws. 

I do here acknowledge, that this is a knotty Point, yet 
ſomething may be alledged in maintenance of this Opinion 
affirmatively: For in the parts of Holand in the County 
'of Lincoln, almoſt every one knows which part he is to 
repair and maintain in perpetuity z And Experientia ef op- 


{ima 
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te interpres rerum; And it appeareth by'the' Charter of 
Romn 
pal on ſingular perſons; For the words 
be theſe, Juratores per eor' ſacrament menſurabunt' 
ticam ones terras & Tenementa que infra dium cums 
periculo ſubjacent quibus menſueration' fas viginti quatuor 
per communitajem prims ele & jurati habito reſpeFu ad quan- 
ttatem Walliar' terrar & Tenement que periculo ſubjacent 
per eor' ſacrament” ordinabunt ad prediFarum Walli- 
ar ſuſtentationem & reparationem faciend' & ſuſtinend* ad 
quemlibet pertineat, ita quod proportion acrar terrar periculs 
ſubjacent' fingulis aſſignetur ſna portio perticar' & predi@ aſ- 
ſignatio fiat per locos certos ita nut ſcietur ubi &- per que 
loce, ad quantum, ſinguli defendere teneantur. Theſe words 
in this Gharter ſeem to be plain, That by the Laws eſta- 
ay in Romney Moſ, the Commiſſioners had power to 
allipn to every man his portion to ir in tuity; 
but I find no ſich wand bs our Nathew: Parr pu oiagh 
may be ſaid, that our Commiſhoners have power to make 
fale of the Lands; Ergo, They may charge them perpetu- 
ally z but this is a 0» ſequitzr for that, for the ſale they 
have expreſs Warrant, but not ſo for the charge; And pow- 
ers and authorities muſt be duly purſued, and-are not to be 
taken'by equitable or argumentable colleRions or implica- 
tions, ſo that it may ſeem the Laws of Sewers were never 
held ſo perdurable as to bind mens Lands with perpetual 
charges: And therefore'this difference I rake, That by the 
cuſtome of a Town or Countrey, every one may know his 
particular portion, 'which the: owners of grounds are obli- 
ged and 'bound to repair perpetually ; but without ſuch a 
Cuſtome it hath been held, That the Commillioners of Sew- 
ers.cannot bind any mans inheritance to a perpetual _ 
by any power or authority given by this Statutez but int 
faid"cafe of Romney Marſh, the Cuſtome there maintained 
this point : yet. Note bene verba hujwe Statuti, which be theſe 
(wiz. And to make and ordain Statutes, Ordinances and Pro- 
viſlons from time to time as the caſe ſhall require, the 
| afegard, 
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, pag. 12. That the uſe there was =? > oadyI ores 
t » Þ+ 12» 


Keighley's 
Calc, 
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7 
as this is3 and therefore 1 may conclude this point, that the 
Commblionere in imitation of the faid Ordinance of Row- 
ey Marſa, may make Decrees to bind Lands to perpetual 
chargesz Yet Sir Edward Cookin Keighley's caſe ſets it down 
2s relolved, That the ſeveral Commiſſuoners of Sewers through- 
out all England, are not bound to purſue the Laws and Cuſtones 
of Romney Marſh; but in caſe where ſome particular place 
within their Coon ——_ CNOY an —_— he 
Romney Marſp hath, there they might purſue them. But 
in phages Opinion, the Commiſſioners may, if they pleaſe, 
make Ordinances and Laws like to thoſe of Romney Mas 
where there hath not been any ſuch uſe; and the words 
of the Statute, as I take it, will bear that conſtruQtion ;. 
and the faid Opinion of Sir Edward'Cook, is not direQly a- 
gainſ this. And upon Decrees for ſales of Land, it is uſy- 
al in thoſe Decrees to bind thole Lands to the perpetual 


nyepairs, 


Sales of Lands. 


F* HE words of the Statute which be made for fales of 
Lands be theſe, Provided always, That if any perſon: 
expe oh aſſeſſed or taxed to any let or charge for any 
Lands, Tenemerts or Hereditaments within the Limits of any 
Commiſion hereafter to be direFed, do-nat pay the ſaid lot and 
charge according to-the Order and Ajſapnment of the Commitſs- 
oners, having power of the execution of the. ſaid Commi(ſuon, 
&Cc. by reaſon whereof if it ſhall happen, he ſaid Commiſſno- 
vers for lack of payment of ſuch-lot. and. charge to decree and 


ordain 
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arduin the ſaid: Lands and Tenements from the omner or ow- 
ners thereof, and their Heirs, and the Heirs of every of them, 
for terms of years, term of life, in Fee 

A if, for payment of the- ſame lot —_ p 
Then every ſich decree and and ordinance ſo by them made, i 
in Parchment, and certi = rage c er into the 
TE EE ern en on 

an _ —_ n por ns that at t 

po hw the ſame Decree had an pſi, fach Lands, Te- 
» Po 


nements and aments in < _— or re- 

wainder, their Heirs and Feoffe bes them, Ya rn 

not to be in any wiſe vo nk do 

— berogfier to be ym and ho —Y oo 
alm. 

And alſo that the ſame Laws, Ordinances and Decrees to 
be made and ordained by the Commiſſioners, or any ſix of them, 
by authority of the ſaid Commiſſuon, ſhall bind as well the 
Lands, Tenements and Hereditaments of our Sovereign the 
King, 4s all and every other Perſon Perſons, and their 
Heire and ſuch their intereſt as they ſhall fortune to have i 
any Lands, Tenements and Hereditaments, or other caſual 
profit, edvantage or commodity whatſoever they be, wherennts 
the ſaid Laws, Ordinaxces and Decrees ſhall in any-wiſe ex- 


tend, according to the true purport, meaning and intent of 


the ſaid Laws. 

This Clauſe or Proviſo was ſtrangely placed in this Sta- 
tute, as if this Statute had not been the firſt Father of it, 
and as if this Law had made ſome addition to a former Law : 
But I take it, that this Statute was, and is, the firſt and 
onely Law which gave fale of Lands in Caſes of Sewers, and 
this Clauſe ſtands upon theſe four Pillars. 

Imprimis, For what cauſe Lands may be fold -by the 
Commiſſioners of Sewers. 

-_—_— What Lands are to be ſold within theſe 

WS. 

Thirdly, What Perſons, what Eſtates and Intereſts are 
to be bound thereby. 


Dd 2 


Fourthly, 
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Fourthly, To what Perſons: theſe Lands may be'ſold'on 
decreed. F | | 
he Statute is, If ay Perſon ſeſſed do not pay 3 whereby: 
T0 , manifeſt Lk Hon ps fas be ol for ow _ 
charges impoſed by the Commiſſioners w th in pay- 
ment onely, and they may.not be decreed away for. any o- 
ther cauſe.or matter : And therefore if one hold his Land 
to-repair a Wall, Bank, Sewers or other work of Sewers, 
and he negle& to repair the ſame, the Commiſhoners of 
Sewers cannot for this cauſe decree-the Lands away from 
the Owner, becauſe this charge lay not.in payment :. And I 
cannot gather ous of the- words-of this Statute, that Lands 
can be for any cauſe than for non-payment of a lot 
ſes or. charge, by reaſon this word paywent is reiterated 
three or-four times in this branch of the Statute, and no o- 
ther words be coupled with it to infer.any other or larger 
expoſition, ' 

If 7. S. do hold: his Lands of the Lord of a Manor, by 
the payment of twenty ſhillings yearly or other ſum; to» 
wards the repairs of.a work of Sewers, and he do negle@ to 
Pay the ſame,. whereby the Work. is unrepaired, although 
this is a charge which lieth in payment, yet becauſe it grows 
due by Tenure by-the Common-lay , and was not impoſed 
by the: force of this Statute, therefore the Lands of F. S; 
cannot be decreed from him by the non-payment thereof, 
by the tenor and virtue of this Law of Sewers. 

But if'the Lands of one be generally charged to repair 
ſach a Wall or other work. of Sewers - © ry L 
covenant or otherwiſe., and the Commiſlioners- impoſe a 
ſels and rate upon him to repair-it,, and he do not, there in 
this caſe, A was by. the rulesof the Com- 
mon-Eaws, yet becauſe-the ſeſs and rate was ſet upon him 
by the power of this Statnte, I am of opinion, that for ne- 

eQ of payment+the ſaid Lands may be ſold by the-Decree 
of the Commiſſioners of Sewers. 

So if. one do hold his Lands for the payment of twenty + 
thillings to repair a Bank, and the Commiſfioners.of Sewers - 
do-- 
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do order the to paythe twenty ſhillings at a time by 
them preſcribed -(not being contrary to the uſual days of 
payment) and he do negle@ to pay, The Commiſſioners 
may decree his Lands from him, becauſe this charge, by 
reaſon of the ſaid Order, had got the force and power of 
this-Statute. | | | 
_ If a charge be generally-laid upon a Townſhip, Hundred 
or Rape, which-is not paid according to the Commiſhio- 
ners Order; no Lands can be decreed in this caſe, becauſe 
no Perſons or Lands be in-this caſe particularly charged, and 
the Decree of the ſale muſt be directed by, and depend up- 
on the ſe: -but if after the-general ſefs' be laid; the ſame 
be after aſſeſſed upon particular Perfons by particular ſums 
by the ſeid Commiſſioners, then upon default of payment; 
their Lands making default may be decreed from them by 
the er of this Statute. | 

It .an aſſes or charge of payment 'be laid upon: cettait: 
Lands without mentioning the Owner, the Lands cannot 
be decreed from him by this Law ; for the words of the 


Statute be (That if any. Perſon or Perſons aſſeſſed to any lot. 


or charge do-not pay.) So that I ſhall take it, that no decree 
for ſale of Land:can be made but where there is a Perſon 
certainly aſleſled by name... 

Lands cannot be decreed away from the Owners for des 
fault of payment of 'fines, amerciaments or pains 3 for 
though theſe be ſums of money or charges impoſed by the 
Commiſſioners of Sewers on Perſons certain for matters tou« 
ching theſe Laws, yet becauſe they were not ſeffed or ra- 
ted towards the repairs of any works of Sewers, but be ſet 
upon the Parties as-mulQs and puniſhments, and be due to 
the King, therefore no decree of Lands can be made for 
any of them.: | 

Now the ſecond part of this Clauſe is, what Lands may 
be.decreed by the: authority of the-ſaid Statute 3 and there- 
by it appears they muſt be ſuch Lands as lie and be within 
the power of this Commiſſion of Sewers 3 and herein reſts 
a'difference between the caſe-of a diſtreſs for a ſes which 


may : 


U%" 
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may-be taken in any place within this Realm, and the de- 


cree of ſale of Lands for'non-payment of a ſefs which muſt 
lie within the bounds and extent of the Commiſion z for 
this diftreſs is circamſcribed to the extent of the Statute, 
which is over the whole Realm, and the fale is tied to the 
limits of the Commiſſion : And I am alſo of opmion, that 
no Land can be'ſold away: by the decree of the Commiſiio- 


ners'of Sewers, but fuch as were ch with the ſefs. 


' If one hold his Lands in Comite?' Eborum to repair a Sea- 
bank in the County of Linco/zr, and the Owner is aſſeſſed 
therefore, and makes default of payment, the Commiſho- 
ners.of Sewers inthe County of Lincoln may give warrant 
to diftrain for this ſefs in the County of Torkz but they can- 
not- decree away by fale thoſe Lands lying there which 
were charged with the ſel. 

A Copyholder's Land cannot be decreed againſt him by 
this Law; for if it might, then theſe cuſtomary Lands ſhould 
be transferred from one to another, contrary to the Cuſ- 
toms of the Manors whereof they be $3 and it would 
infringe that rule which is delivered in Heydor's Caſe in 
Cook's 3d Report, which is, when an AR of Parliament doth 
alter the ſervice, tenure and intereſt of the Land or other 
thing, in prejudice of the Lord, or of the cuſtome of the 
Manor, or of the Tenant, there the general words of fach 
a Statute do not extend to Copyholds: And in this cafe 
if any fale ſhould be made by the Commiſſioners, all the 
aid Rules ſhould be infringed, for it were contrary to the 
cuſtome to paſs theſe Lands without ſurrender ; it were in 
prejudice of the Lord to have Copyhold-land paſſed, and 
he to have no fine: And I am likewiſe of opinion, that the 
Freehold of theſe Lands could not be paſſed away for a ſefs 
or a lay, becauſe the Lord hath but the ſhadow, and the 

zopyholder hath the ſubſtance 3 Bur if the Lord's Rents of 

ſhould be afleſled as they ought to be, and he do 
negle&t to PaJs then theſe Rents might be decreed from 
him'; and ſo may all other Lands, Tenements and Heredi- 


taments decreed, in reſpe& whereof one is ſeſſable and feſ- 
ſed by theſe Laws. The 


Lemma Tertia. 
* The third branch af this Clauſe is the dire@& point in my 
Caſe (viz.) What Perſons and what Eftater be bound by theje 
decrees £ \And firſt of the Heirs in tail, whether they be 
bound by a decree made againſt the Donees in tail their 
Anceſtor-, is the queſtion 5 In the handling whereof I hold 
it fitting, to ſhew in what caſes'the Heirs in tail have been 
bound by the ad of their Anceftors, and the reaſons and 
cauſes thereof. > £21 gy cf] 
And therefore if a Diſfetſor make a gift in tail, and the 
Donee in tail grant a rent to the Diſleiſke for releaſe of his 
right, this will bid the Heir in tail, for that by this releaſe 
bis Eftate, which before was defeifable is now confirmed, 
as by the Books of 44 Ed. 3. 22. and' 20 Ed, 4. 13. ap- 
peareth : and ſo in 46 Ed. 3. a giſt in tail was made 1a 
quod che Denee might alien to the benefit of the Heirs in , 
tail ; and this by Jucge Welbey was held a condition which 
bound the Heir in tail for his benefit : And in 12 Ed. 4. 1. 12 £4. 4 
Tregouſe and Taltarm's Caſe was, That a recovery againſt 
Tenant in tail, with a Voucher by him over, did bind the 
Heirs in tail, by the Common-law, by reaſon of the inten- 
ded recompence which was to come to him by the Vou- 
cher 3 and {b a hneal warranty with aflets, and a collateral 
warranty without aſſets, were and be both of them bars to- 
the Iſlaes, by reaſon alſo of the intended -recompenees; and 
theſe are things which were originally tied to thoſe Eſtates, 
and were incidents to them 'ab iitio :- And therefore this 
ſhall ſaffice to treat of bars to the Iflues in tail by che Com- 
mon Laws and now I ſhall proceed to ſhew in what caſes 
wy were barred of their Eſtates by the Statutes: of this 
Realm. - 
By the Statute of 16 R. 2. cap. 5. The Lands and Tene- is x, :;' 
ments of one attaint in a Premunire are to be forteited to 
the King 3 and.in 21 El;z. one Trudgin was Tenant in tail, 21 El, 
and was attainted: in:a Premunire, and: the queſtion| was, 
Whether intailed Lands ant gre inſt the Mlues.in 
tail; or :not?-/ And in t Forſter's Caſe in Cooks 11th: 
Report, it is there faid to be refolved,. that the general c. 1 Ry. 


words 
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 , words of that Statute did not' repeal therStatute-of mi 
wefm. 2 minſter 2. of Intails, and ſo the forfeiture: was there refol- 
ved to' continue but for-the: life of Tradgiz, and did not 
bind the Iſſues'in _ £ y 8. 
...A judgment in againf t Tenant in tail, or 1 
bound ina Statute or in a Recognizance in the nature of a 
Stature, the Lands intailed were not extendable, nor to be 
Star..45n held in extent by the Statutes of Weſtminſter 2. Aon Bur- 
Burael, . #et, or-by the Statute de Mercatoribas by any of the gene- 
-atoribus, Tal words of theſe Laws 3 but the Statute of 33 H.8. cap..39. 
334.8. byexpre-words bindeth the Heirs in- tail, for their Lands 
whoſe Anceſtors ſtood indebted to the King by Judgment, 
3 2 1zance, - Qbligation or other ſpecialty. 
260.8. But the Statute of 26 H. 8. cap. 13. EnaQts, That every 
- . one which ſhall be attainted of Treaſon, ſhall forfeit the Lands 
whereof be. is ſeized of any Eſtate of Inheritance z, and by this 
'Statute intailed Lands were forfeited 3 and the words (Of 
any Eſtate of Inheritance) were the words which gave that 
forfeiture, the one in fee-fimple, the other in fee-tai} 3 and 
the word ( ay;) preſuppoſeth more Eſtates. of Inheritance 
than one. 
- But whether a decree of fale of Lands made.by Commiſ- 
fioners of Sewers ſhall bind the Heirs in. tail, 15 the point of 
my. caſez and-in my opinion I thiok they ſhall-be barred, 
for the cauſes and reaſons following : | 
'Firſt, The' words of the Statute of Sewers be, That ſuch 
.4 decree' ſhall. bind all and every Perſon and Perſons that at 
the making of the ſame decree had any intereſt in ſuch Lands, 
Tenements and Hereditaments in uſe, poſſeſſuon, remainder or 
reverſion, their Heirs and Aſſigns : So that by expreſs, words 
-t. binds the Heirs 3 and jt would have bound the Heirs. of 
a Tenantin feefimple, without the word (Heirs) expreſ- 
ſed in'the- Statute 3 therefore the word '( Heirs )-needed 
Not, but onely for the binding of the Heirs in tail. ::- '.. 
Alſo if theſe Lands were charged by preſcription, as ma- 
ny Lands be; then were the Lands -originally bound; and 
the Heirsin tail ſtand charged with-theſe ſefſes, as well as 
.Land-in fee-ſimple. | And 
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- And laſtly, This is a Law enaQted for the preſervation of 
the, Commonweal, and is more to be favoured than parti- 
cular Eſtates of Heirs in tail :But the caſe of the Premu- 
nire was penal in point of a forfeiture, which is to be ftri&- 
ly taken for the King, and favourably for the Subje& ; and 

crefore in my opinion, the Heirs in tail ſhall be bound 
in theſe caſes of ſale, and the rather becauſe they be within 
the words of the'Statute, videlicet, Heirs generally put, 
which extends to Heirs in tail, as well as to Heirs in 
ſimple; and becauſe the ſefs and charge ſhall bind both 
alike, ſo in my opinion the ſale ſhall bind both, in regard 
the ſale depends upon the charge and ſefs. 
.:If a Prebend, Parſon or Vicar, Dean, Biſhop or fuch 
like, which be ſeiſed of Lands in their politick capacity be 
ſe{led to repairs of works of Sewers, their Lands cannot be 
decreed away from them in ſuch ſort as to bind their Suc- 
ceſlours; for as this Statute of Sewers extends to bind Lands 


by decrees in perpetuity, ſo the Statutes of 1 and 13 and-r,r3e1429. 


14-E/z. reſtrain Alienations, and where thoſe Statutes re- 
ſtrain them, _1 am of opinion, that this general Statute of 


Sewers,doth not diſpence with thoſe Statutes. In Croft and croſt and +4 
Howel's Caſe in Plow. Com. a fine with Proclamations and »* 5 ca: 


non-claim' by five years did bind the Corporation of the 
Myſtery of the Cooks in London for their right in Lands, 
and fo all other Corporations which are-abſolute of them- 
ſelves, .and_ needed not the aflſent of any other, as Majors 
and Commonalties, Deans and Chapters, Maſter and Fel- 
lows of Colleges : byt the Law is otherwiſe of Parſons, Vi- 
cars;: and fach like 3 And the like expoſition do 
I make of them in'this Statute of Sewers. But I will here 
make adiſtinQion 3 I am notwithſtanding of opinion, That 
the Parſons, Vicars, Prebends, and ſuch like, for their own 
oeglett, are bound during their times, but not their Suc- 

after them 3 And:note, : this Statute-though it men- 
won'Heirs, yet it doth not at all mention Succeſſours, which 
is worthy of conſideration alſo : And in my opinion this 
Statute as to decrees to be-made of Lands will bind Women 
vv Ee Covert- 
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I atch. 1 52. 
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Covert-baron, Infants, Perſons that be wor. ſane memic, 
and fuch like, becauſe it is a Law' made for the ſafety of 
the Commonwealth : And 6 it is held in Zouch's Caſe in 


' the Com. That the Statute of 4.H. 7. of Fines had bound 


Infants, Idiots and Women Covert-baron, had they nor 
been excepted in that Statute; -A fortior? ſhall they be 
compriſed in this Statute, for the Statute of fines was made 
for the peace of the Weal-publick, but the Statute of Sew-- 
ers was made for the ſafety thereof. | 

If there be two Tenants in Common which be (cfled to- 
wards the repairs of a Wall, Bank or ſuch like work- of 
Sewers, and one of them do negle@ to pay his proportio- 
nable part, Whether Commiſſioners may a moiety 
without partition both of the ſeſs and Land, 'is a queſtion ; 
for their Eſtates are ſevera}, though there be a community 
in taking of the profits : And therefore the matter is, whe- 
ther the aſſcſs/ ſhall attend 'upon the poſſeſſion which is in 


'Common, or upon their Eſtates which be ſeveral: And al- 


though Commiſſioners in aſſes be not bound'to take no- 
tice of their Eſtate, yet if they take upon them to decree 


a Man's Lands from him, they are then to take notice of his 


Eſtate; and of all other circumſtances neceffarily depending 
thereupon :'In 22 H. 6, fol. 12. if a treſpaſ/be done upon 
Lands which are held'in Common, they are'to joit) in an 
AQion,' but if one of them die that Adfon ſhall ſurvive, 
for though they were joint in the perſonalty, yet they dif- 
joined in the'realey. + me” 1, rent 
If the treſpaſs or wrong; be done to: the Land 
by ploughing, remoying a Boundary, &c; both 
the Tenants in Common ſhall join in ghe Action, 
and that is becauſe the: one, hath/as great wrong 
as the other ; But if the Beaſts of one Tenant in 
Common be diſtrained or chaſed, he onely ſhall 
have the Action ; Latch. 152. Jones 142..." . 


My 
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My Lord Coke 1 If. x98. a. gives the ſame 
reaſon why the Action ſhall ſurvive, as was in- 
| tended here by our Reader, ſcil. becauſe albeit 
the property or Eſtate be ſeveral berween Te- 
nants in Common , yet the perſonal Action 15 
joint, and every verfonnal Action ſhall ſurvive: 
But the words here are tranſpoſed ; For whereas 
it's ſaid, (though they were joint in the perfo- 
nalty, yet they digoined in the realty; ) it ſhould 
haye been, ( though they disjoined in the realty, 
yet they were. joint in the perſonalty :). For the 
onely reaſon that could be given why the Ac- 
tion ſhould not ſurvive, is becauſe they disjoined 
in the realty, and upon this ground it was urged 
by Danby in the aboveſaid, Caſe of 22 H. 6. that 
it treſpaſs were done in the Land, and one Te- 
nant in Common dies, the Survivor ſhould not 
have an Action of Trefpaſs of the entierty. But 
the Court overruled him therein ; and the rea- 
ſon is becauſe they were joint in the perſonalty, 
and therefore the Action ſhall furvive; and not 
becauſe they disjoined in the realty. 


If two Tenants in Common of Land join in a grant 
of ten pounds rent-charge out of their Lands, the Grantee 
ſhall have ten pounds yearly of either by the opinion of 


Mr. Perkins 3 and of Coke 1 Inſt. 197. a. tor that 1 bf. 197. « 


every man's grant ſhall be taken moſt ſtrongly 

againſt himſelf, and therefore they are ſeyeral 

grants 1n Law. But if a ſeſs of ten pounds be laid 

and impoſed upon them by = Law of Sewers, this oe 
Ce 2 
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ſhall not double as the rent ſhould ; yet in this caſe 'of a 
joint aſle(s- impoſed upon Tenants in Common, and one 
would pay his moiety, and hjs Companion refuſeth, the 
Commiſſioners of Sewers cannot fell a moiety of che Land, 
ſor that it i: a joirit ſeſs, and was not impoſed by moieties, 
and the ſale doth depend upon the ſefs, and all may not be 
ſold; for that one Tenant in Common cannot prejudice 
his Companion in, things of realty. - | 

The fourth matter is to whom Lands may be decreed by 
this Law; for by the words of the Statute it appeareth, 
That the Commillioners have power to decree Lands for 
default of payment for-years, for life, in tail, or in fee-fin>- 
ple; whereby the Law intended they ſhould make their de- 
crees for ſale, according to the quantity of'the ſefs, and ſo 
ſhould uſe- moderation in the tes they made or ſold 
therefore 3 and it was not intended they ſhould ſell the fee- 
fimple away for {eſs which might be ſatisfied with the ma- 
King of a leſs Eſtate. 
| &knd I am of opinion, that this decree doth make the 
Eſtate, * with the help of this Statute, according'to the limi- 
tation which ſhould therein be declared, and that the Par- 
ty ſhall have Ehare according as the fame is thereby limi- 
ted"unto him 5 Atid'this is no-<quitable decree which binds 
the Perſon onely, as Chancery decrees be, bur-it binds the 
Eand, and therefore#he Commiſſioners may not decree 
Lands to a Corporation, 'as to a Major and Commonalty, 
Dean and Chapter or ſuch like, which be Mortmain, for 
the general words of this Statute do not repeal the Statute 
ef-Mortmain-in my opinion: 

Andherein I ſhall end my _—_— touching Decrees'; 
and/I'take it, though: the intereſt of E. was intail, yet the 
fale thereof: might be made by. this- Statute for the cauſes 
and reaſons aforeſaid :. And. now 'onely remains under my 
enſure. to declare-my opinion, : whether the Commiſſioners 
ef. Sewers did juſtice, in refufing to-admit of Pleas of dif- 
eharge- which were tendred to them by A.'and B. wherein 
may come juſtly. into our conſiderations theſe things, (viz) 

RO Whether. 
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Whether Traverſes, Pleas of Exemptions, and other legal 
proceedings, may be had in this Court of Sewers, or not ; 
ſavin I add this, that theſe decrees of ſale beirg bindin 
muſt be certifted into the Chancery, with the King's Royif 
Afent had thereto. 


Legal proceedings. 
Traverſe. 


O- enter into theſe parts of my Law, I think it'fit to 
pin with Traverſe,” and to deliver my Opinion, 
whether ſuch-pleas and pr ings are to be admitted in- 
to this Court; for a Traverſe is a Plea of the party contain- 
ing watter to the contrary of that that the party ſtands ac- 
ed of, or which is laid to his c : And in ſome caſes 
our Books and anthorities of- Law admit the party to a Fra- 
verſe, and in other Caſes the ſame is to'be denied; for in 
SH. 7: fol. 9.'& 45 Ed. 3. fol. 8; e528 H.8:inDyer, fol. 13, 5 x. 7. 
if one be preſented in a Leer Court for a Blowipe or any o- #5 75 3 
ther perſonal wrong; this Preſentment is not Traverfable, 
but the party 1s wit remedy therein, though the Pre- 
ſentment be falfe and the matter of it antruez- and the Law 
is ſo alſo of ſuch a Preſentment made in a Sheriff's Turn: 
and herewithall agreeth the Books of 2 R. 3. 11. 6 19 H.8, : x. ;. 
11. Fitz, Aſſzz. plac. 442. & 8 E4.4. 5. and the reafon there- 19 *. 
of is delivered in 5H. 7. becauſe no Proceſs is there awar- # x2. ,.. 
dable againſt the party to call: him to anfwer: Yet in the 
ſame Book"of: 5 H. 7. it'is ſaid, That if 4 Preſentment' be 
made which toncheth a mans Freehold, he may there Traverſe 
the ſame, But I take it the party muſt firſt remove the Pre: 
ſentment into the King's Bench; and there Traverſe it; for 
in the Court Leet, in my Opinion;there can be no-Trx 
verſe taken or tried, no mote where the Preſentment touch- 
«th Freehold, -than where it onely concerneth a perfonal} 


wrong: Therefore the reaſon alledged in 5 H. 7. cannot be 
the 


43 Fd. 3 


Co 
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the true cauſe wherefore in perſonal wrongs the Preſent- 


ments cannot be traverſed z but:the very 'trae reaſon there- 
in is, as | take it, becauſe theſe perry Prefentments be of 
fach petty trifling watters, that in avoidance of trouble the 
Law eſteemed them not worthy of Traverſeand Trial; and 
Juſtice Fairfax in 5 H. 7. is of opinion, That a Preſest- 
ment made before Juſtices of Peace in a Seſſuons is traverſable! 


Stanford 183. and with this agreeth Stanford, fo. 183. and in other Courts 


of Law there 44 tn fall out matters which one ſhall no' 
be admitted to take a Traverſe unto, and in ſome other ca 
ſes he ſhall, as by theſe ſucceeding authorities may appear 


In: the 37. Affez,. plac. 7. 'a Prefentment 'was: takers befor: 
Green and Joghand, [Juſtices of the King's Bench, That F. S 


whohad killed 4: bad goo wahe of Eighty pound 
in the hands of one» Joh Loi z and upon the Preſent 
ment a Scire farias was awarded againſt | 5 tc 
ſhew cauſe wherefore theſe goods. ſhbuld-not be ſeized tc 
the King's: uſe »'Johnr: Lombard came mn and [tendred/a Phe: 
x0-the Prefentment,: that theſe: were not the Felons 
but'that they were dehvered ta hin to keep to the uſe of: 
Cardinal of Rome, and he was there admitted to this Plea; 
and; with this agreeth- 45 Ed. 3. -fel. 26: exprefly: Yet ir 
that book and Mr. Starford, fol. 183. it is holden for Law 
That if it be preſented before: =: Coroner that J. S. killed 4. 
B..and fled for the ſame fat, and after upon his trial he is ac- 
quit, yet he ſhall forfeit his goods. upon the Fugam fecit be- 
the Coroner, and he ſhall not be received to take any 
Traverſe to the faid Prefentment inthat Point. The diffe- 
rence tn which.two caſes is thizin my opinion, that a ftran- 
ger,..as John Lombard was, in'the firſtcafe, ſhall not be pe- 
remptorily concluded; for it were no reafon one man's 
ſhould be-forfeited in another man's default, and he 
uld have nojanfwer thereuntos But'm the other caſe, in 
Fewor of Felons,' though he be acquitted of the Felony, 
yet he is-not acquitted of the flying, and he may be guil- 
his acquittal. There be other caſes in 
mit no Traverſe, as 11 Fawes Bag's caſe 
Cook 


the Law which 
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Cook 11 Rep. where'a Writ was difedted to the Major and 
Boaſie of Plymonth'to reftore Bag to Htis'Aldermans place 
there, which they had' put bimfrom, and they return a 
cauſe ſufficient to bar him, "which notwithſtanding s falſe; 
yet he ſhall not be received to his Traverſe therein; nei- 
ther could a Traverſe be admitted to the Certificate of the 
Biſhop, wherein was contained, that 7, A. Parſon of Dale 
hid tefufed'to oy his diſthes ro the King, by means where- 
of the Parſoh fo 
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his benefice, which caſe is in By. caſes, sr. Cats. 


temp. H. 8. pl. 332. and Dyer, fol. 116. and 7 H. 4. fol. 4. 27 115. 
and 21 BH. 7. 8.” and many other Books be, that no Aver- 7, +;. 


ments, fall be taken ro the returns of Sheriffs to take any 
Ifſne thereupon. ' 


And in Dr. Bo»ham's Caſe upon a Habeas corpwy, the Phy- Dr. Bankarr's 


ficians returned the cauſe of his impriſonment, which was 
falſe; yet he could not be admitted to Traverſe the ſame. 
But yet by the opinion of theſe Books, an Ation upon the 
cafe lieth againſt the Major and Aldermen, and againſt the 
Biſhop, for their certificates, 'and againſt the Sheriff fo 
their falfe returns; and if Juftifications be made by them 
chey may be traverſed: But theſe will not reduce the parties 
totheir former liberties (23s. notthe Alderman to hisplace, 
nor the Parfon to his Church, but damages in thoſe caſts are 
onely recoverable. © * 5 _ 

Theſe caſts'T have put as Reaſons and Arguments againſt 
our cafe of Sewers ; But yet I am of opinion, that a Tra- 
verſe may be raken to a Prefentment made in this Court of 
Sewers, and. herein this Court may be reſembled to a Seffi- 
ons'of the peate: And'this Commiſſion of Sewers gives the 
Commiſſioners of Sewers power to hear and to'determi 
at the King's fuit, as well as at the ſuit of the party; and a 
Traverſe lieth of a Prefentment found before Commiſlio- 
nets of Oyer and Termizer, and is triable before them by 


the Books'of 29 Aſfrz. p1.33., atd 12 Ei. Aſſes. pf. 21. abd 29 4fe 
a 7. and the 12.9 
the 


the Earl of Lejceſters caſe it Plow Cov ft 45 
words of this Starate "are ſufficlent ro yield the 
benefit of a Traverſe if thexe be canſe; arid = 


Caſe. 
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19 Aſiz- 
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{Cut and De- 
{aber. 


Rom. Marſh. the 
= Che 
Wa 


Dr. Bonham's recely 
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ey Nt + 23, and 24. One 


ed that he ought \epylr, a a Hok or 
> to peta > d he came 
in-and Þ fore the ſaid Can, 


and in 79 Lib. - 7z. plac. 6. there were divers | 
before Commiſſioners of Oyer and 7erminer for Nuſances 
dore in the Riyer of Lee, oy the ſame were there traver- 
ſed. d tryed: And the Statute of 1 H. 4. Cha . 12, doth 
Cn of a Traverſe, wherein the words be, That 


| oP ag. ft if any feel himſelf grieved by execution or otherwiſe 4- 


gainſt right and reaſon, let him purſue and he ſhall have 
right : Bar I verily ſuppoſe, that thoſe things which the Ju- 
ſtices of Sewers do by their view, or by ſurvey and diſcre- 


- rion,; are, ſo binding-that in thoſe caſes no_Traverſcs are to 
be admitted, becaule theſe things are merely the aQts of the 


FAe and of the Juſtices themſelves: and if they, fine a. 
man for his contempt in Court by a Record of their own 
view, and. not war a Preſentment, the part ſhall not be. 
to Traverſe this: and in DoRor Bonhane's caſc it is 
ſaid, That the a& of 2 Judge is mot Traverſable, if be be the 
abſolute Judge of the Cauſe; But in caſes done or certified by 
20 Sheinte Judges of 4 (0 FA y C qa ener 
0 ts, which certifie. one a Dankrupt, be may 1raverſe 
5s appt He lang as Was Ne the. caſe of WH 
and _Delaber in 7 Fac. in the common place, and Vermje's 
Caſe 1 Mar Dyer fol. 89. no Averment could be taken to 
the certificate of a Judge 3 and wie this agreeth 7 A. 7. 


fol. 
Fa though a Traverſe may,be. taken toa \Preferitmene. 
ig 


ourt of Sewers and ſeaſons muſt be obſer- 
ved; for if a Semen ITO made, it.may be Traver-. 


ſed for the reaſons,cauſcs and preſidentsformerly mentioned; 
Go LE oe cauſe, haye beenghere QEEH proceededin; 2s the 


I take Jt then no 


1d 1s an a& Judicial which -can- 
0 wks and I tryed by a Jury, tor that were to as 
| &r 


Md. a decree.ther 
wy OE at al © ene ken, bee hobinks dectee 1s the final 
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fer the Judgment of the Court to be examined by a Jury, 
which may not be admitted; and at the Commonlaw, after 
Judgment no Traverſe canbe taken: And if one be indiged 
at the general Seſſions of the Peace, this is traverſable;z but 
if the party ſuffer himſelf to be outlawed upon the faid In- 
ditment there, no Traverſe lieth, but a Writ of Error; 
$o if in our Seſſions of the Sewers, the cauſe proceed to a 
decree, the party grieved is to take his way by preferring 
a Bill of Reverſal in manner as is done in the High-court 
of Chancery, and ſo he may have the cauſe here through- 


ly examined. 


Other Legal Proceedings. 


HE words of the Statute which give the legal pro» 
ceedings be theſe (viz.) That Commiſſioners of 
Sewers may hear and determine all and ſingular the Premiſſes, 
as well at our ſuit, as at the ſuit of any other complaining be- 
fore them, after the Laws and Cuſtoms aforeſaid, or otherwiſe, 
by any other ways or means; theſe words give the party reme- 
dy to ſue before the Juſtices of Sewers for ſuch things as 
are contained within theſe Laws, and which have their de- 


pendency thereon: In Co/ſhil's caſe in Dyer, fo. 175. the par--cyn;75 Cale, 


ty preferred his Bill of complaint to the Commiſhioners, con- 
taining the effe& of his Title to the Office in queſtion, and 
theſe were ſpecial Commiſſioners of Oyer and Terminer - 
Juſtices of the general Qyer and Zerminer, may hear and 


determine Uſury by the Statute of 13 EW. cap. 8. yet if F.S. «; zz. c.8. 


be bound in a Bond of Ten pounds principal debt, and for 
Forty Shillings for Intereſt, although this Bond be for pay- 
ment for uſury, yet an Aion of Debt doth not lie there- 
upon before the ſaid Commiſſioners, but an Imformation 

may be preferred againſt the Lender there to puniſh him. 
So by our Statute of Sewers an Action of Treſpaſs lieth 
not for a Treſpaſs done within the reach of this Commiſſi- 
on; yet Diſtinguendum eſt; for put the caſe a Sefs is laid 
upon a man, and the goods of a not chargeable thereto 
F be 


Keighley's 
Calſc. 
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be taken and diſtrained, who is not chargeable to the pay- 
ment thereof, J. S. in my opinion (though this caſe have 
but the Countenance- of this Commiſion) may have his 
Adiion or prefer his complaint before the Commitſioners in 
this Court of Sewers for the recovery of his damages: And 
although this be but a private AQion, yet the diſtreſs be- 
ing taken by an authority drawn from the power of this 
Commiſſion, the party diſtrained may have his remedy in 
this Court by his private AQion, becauſe it ſprung by the 
colour of the general power of this Court. 

If A. B. have a feveral Piſcary in the River of Witharr, 
which is a River within the Commiſiion of Sewers, and the 
faid Piſcary by theſe Laws is chargeable to the repairs there- 
of, if C. D. diſſeize him thereof, or commit a Treſpaſs by 


fiſhing therein, A. B. can neither have an Afſize nor Aion 


of Treſpaſs within this Court. | 

Soif a Royal or Common River hath his current through 
the Town of Dale, and one A. B. is tied to repair the Banks. 
there by Tenure, Preſcription or otherwiſe, which not- 
withſtanding in his default are broken down, and the Wa- 
ters "breaking out overflow the grounds of C. D. thereto 
adjoining, yet C. D. hath not any remedy to recover his 
damages againſt A. B. in this Court for the loſs of his grounds, 
but he is put to his private Action therefore at the Com- 
monlaw ; and with this agreeth-the eaſe of Keighley : But 
if A. B. be preſented therefore before our Commiſſioners of 
Sewers, they may order 4: B. to repair the breach, but can- 
not award-damages to C. D; for our Commiſſioners of Sew- 
ers are herein like to Juſtices of Peace, and to Stewards of 
Eeets and Law-days, which have power originally to med- 
dle onely with the publick wrong; Yet by the power of 
their Commiſſion, and of this Statute, they many times ac- 
cidentally meet with: private injuries,. as by the inſaing ca- 
ics may appear. 

If a Townſhip be aſlcfitd by a Law of Sewers, andthe 
goods of one of the Inhabitants be taken for the ſeſs, that 
party upon. his complaint to. theſe Juſtices of Sewers may 


have 
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have proceſs out of this Court to call before them the reſt 
of the Inhabitants which were ſubje& to the ſaid (eb, to 


cauſe them to contribute towards the party's 


damage who 


was ſolely diſtrained for them all, for otherwiſe this Court 
ſhould fail of juſtice in his own proper materials, and the 


Statute of 1 H, 4. c. 12. faith, That 


hins have remedy: And if the goods of a man taken for his 
tax or ſeſs be ſold for the payment thereof, for more mo- 
neys than his (c(s came to, the Juſtices of Sewers have pow- 
er to cauſe the Officer to reſtore the overplus, Et cum hoc 


concordat the Charter of Romney Marſs. 


If the Commiſſioners of Sewers appoint the Officers to 
take ſo many Trees of F.S. at ſuch a price, for the repairing 
of a defence againſt the Sea, or to make a Trench over the 
grounds of F. D. and thereto ere@ ſomething toward theſe 


AdQions, F. S. hath remedy to come by his moneys in this 
Court, and the other party over whoſe grounds this Trench 


is made, may be relieved in recompence to be made to him 


forthe hurt in his grounds. 


If Laborers or Workmen, as Carpenters, Maſons, 
Smiths, Dikers, or other perſons be ſet on work by the 
power of theſe Laws, they may by the ſame power recover 
their Wages before the Juſtices of Sewers; for the original 
cauſe ſprung out of the power of this Commiſſion, and 


this is there determinable, as incident to the authority of 
that Court: But if the original cauſe did not ariſe ont of 


this Commiſſion, as in ſome of the preceding caſes they did 
not, then hath this Court no Juriſdiction of the matters de- 
pending thereon : And I do ground this diverlity upon the 
treaſon of the Book-caſe put in 1 R. 3. fol. 4. where it is 1 &R. 5 
ſaid, That if the original cauſe do belong to the Court Chriſti. 


4M, F-rafl in the kay of therein ſome matters happen | 


which depend on the principal , which do belong to the Tempo- 
ral Court, Yet Acceſſarium ſequitur ſuum principale, and theſe 
matters ſhall alſo be determined in the Court Chriſtian : 


And fo if in a cauſe at the Temporal Law, as in a Qmare 


impedit, and in the proceeding 


therein, ſome matter do a- 


Ft 


2 


riſe 
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riſe depending on the principal cauſe, which belongeth to 
the Court Chriſtian, yet the” Temporal Court ſhall conti- 
me his Juriſdiction thereof: And with this diverſity agre- 
eth Keleways Report, fol. 110. ſo in our Court of Sewers, 
although a thing happen in the proceedings, which if it 
ſtood merely of it ſelf would not pertain ad eor' examer, 
notwithſtanding if it' be but a matter accidental, and have 
his dependance upon a principal matter which is determi- 
mable in this Court, the other alſo ſhall be here determi- 


able. 


-  Fuftification by the Commiſſioners and Officers 


of Sewers. 


F a man be ſued for diſtraining Cattel or 6- 
ther Goods, or doing any other Act by yer- 
eve of the Commiſſion of Sewers, this-Statute 
of 23H.8. cap. 5.. hath provided, That the De- 
fendant may juſtify by alledging 1n his Plea, 
that the ſaid diſtreſs or other a&t was done = 
authority of the Commiſſion of Sewers for 
lot or tax afleſſed by the faid Commiſſion, or 
for ſuch other act or cauſe, as the ſaid Defen- 
dant did by authority of the ſaid Commillion, 
and according to the Tenor, purport and cffe&t 
of the faid Act; without any reherſal of any o- 
ther matter contained 1n the faid Act, or any 
Commaillion, Statutes or Ordinances thereupon 
made, whereupon the Plaintiff ſhall be admitted: 
to reply, that the Defendant did take the ſaid 
diſtreſs, or did the ſaid Act of his own wrong, 
without any ſuch cauſc alledged by the faid-De- 
| tendant ; 
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fendant ; whereupon Iflue ſhall be joined, and 
upon the trial, the whole matter-ſhall be given 
on both parts' in evidence, according to the 
truth of the ſame': which 1s a beneficial cluſe 
for ſuch as act under the authority of the Com- 
miſſion of Sewers, and exempts them from 
pleading all the ſpecial matter, which would-be 
tedious, chargeable and dangerous. 

Whitley brings an Action of Trovecr and Con- 
verſion againſt Fawſert for taking his Cattel, by 
way” of diftrefs, and ſelling them by vertue of 
a Warrant of Commuſhoners of Sewers, for not 
paying of a Tax ſet by them towards the rc- 
paration of Sea-walls; the Defendant waves 
the benefit which this Act had given him, and 
| pleads all che ſpecial matter ; the Plaintiff de- 
murs to this Plea, and it was reſolved, that ſec- 
ing the Defendant had waved his benefit of the 
Plea, given him by the Statute, by pleading 
fpecially, he ought to make good his Plea, as 
he hath pleaded it, at his own peril : And the 
Plea was adjudg'd to be ill, for ſeveral. defects, 
which had been avoided, if the Defendant had 


22k 


lcaded as the Statute directed him ; Style r 2, 1 3..5yt r2, 13 


In treſpaſs B. R. 2 Car. 1. for taking of Bul- 
locks, the Defendant pleads that King Zames 
granted to diyers Perſons a Commullion of 

wers, to endure. ten years, and juſtifies the 
taking for a. fine impoſed by the Comnuiſio- 
ners, 
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199. 


Regiſtcr. 
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ners, but[ſhews not whether 1t was in the time 
of King James, or of King Charles; and it was 
reſolved by the Court, that he a to have ſet 
forth the time ;z for the Statute of 23 Z. 8. 5. is 
intended onely of -circumſtances, but here the 


Addition to ELME 1S- matter of ſubſtance ; Addition to Ben- 


lowes 199. 
Exemptions. 


T may be a' grand queſtion, Whether theſe Laws of 
] Sewers will permit any Exemptions to any perſon. or per- 
ſons, and by the ſtri& penning of the words of this Com- 
miſſion it ſeems to oppoſe all ſuch privileges and diſcharges, 
as Exemptions bez The ancient Commiſſion which'is in the 
Regiſter, and in F#z. Nat. Br. are excecding ſtria; for 


Fin. N. B. the words therein be,' [ta quod aliquibus tenentibus terrarum 
ſen Tenementum ſen communiam paſinre ſen Piſcarie haben- 


tibus diviti vel pauperi wel alteri cujuſcunque fuerit conditio- 
ns Status aut dignitatis qui defenſion habere potuerint per pre- 
die Walliat Guttur as Fofute ſueras' pontes calceta & gurgi- 
tes ſeu etiam dammum per trencheas predi& ſuſtinent vel pote- 
riut ſuſtinere ſive fuerint infra libertates ſive extra non. par- 
cantur in hac parte; And the words in our Statute be in ef- 
fet, And all ſuch which reap profit or ſuſtain damage, ſhall 
be aſſeſſed; which words ſeem.not to admit of diſcharges: 
Yet in my opinion out'of the {tri words of theſe Commil- 
ſions there be ſome Exemptions; though not expreſled in. 
words, yet ſupplied in reaſon, and are to be added in con- 
ſtruQion. 

Firſt, For the grounds lying betwixt the Sea-banks and 
the Seas are in reaſon. exempted from the charge of the 
Banks and Walls, becauſe they can take no ſafety thereby. 

Secondly, 'Thoſe grounds which be upon an aſcent, 
and not on the Leve), are alſo by the rule of reaſon exemp- 

| ted 
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ted from aſſeſſes to be impoſed onely by the power of theſe 
Laws. 

Thirdly, Where one or more be tied to repair a Bank, 
Wall or other Defence by Cuſtome, Preſcription, Te- 
nure or otherwiſe, all others be in Law and reaſon exemp- 
ted. 

Fourthly, A Parſon and Vicar with Cure are not to be 
aſſeſſed for their Tythes, and divers of the Hereditaments 
formerly mentioned in Aſeſſes be by the rule of reaſon ex- 
empted, 

Fifthly, But whether one may be diſcharged and ex- 
empted from the repairs of the works of Sewers by any 
ſpecial Cuſtome or Preſcription, is a great queſtion of our 
caſe, in regard both the old'and new Commiſſions 2»od 
nullus in hac parte parcatur ſeem to toll all Preſcriptions 
and Cuſtoms of diſcharge, and to admit of none of them: 


And the Charter of Romney Marſh, pag. 31, 32, and 33. Ch. Romney 
beareth the ſame Expoſition; for there Godfrey pleaded a #7: 


Plea-to diſcharge him of the repairs of the Walls and Wa- 
tergauges, becauſe he claims his Lands by Charter from the 
King, and alſo preſcribed generally i» on reparando, but 
he Jurſt not abide his Plea; for there pag. 39. it is ſaid, 
That all having Lands ſhould contribute, and that none might 
be ſpared; and alſo pag. 53. be theſe words, Wnod ſtarent 
ordinationi Jurator predi@or' nulla conſuetudine reſiſtente ; 
which words be direQ in the point againſt ſuch general dif- 
charges claimed by blind cuſtoms: Yet I have been ctedi- 
bly informed, that Sir George Fitzwilliams Knight, had a 
Cuſtome in his Town and Manor of Mabblethorp in the 
County of Lincoln, called Swiftage, whereby he challen- 
ged to be freed from being charged' to the repairs of the 
Sea-banks, becauſe in conſideration thereof he and his An- 
ceſtors have uſed in regard of their Manor there to do ſome - 
other repairs as beneficial for the Commonwealth; and in. 
my opinion, in ſuch a:ſpecial Cuſtome one may be exemp- 
ted ; like to the caſe of Tithes, wherein one could not by 
the Common Laws preſcribe in a moz decimando, yet in a 
modus 
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modes decimandi he may, becauſe there is ſome competent 

conſideration given in lieu thereof 3 And fo in my opinion 

one cannot. generally preſcribe or alledge a cuſtome to be 

freed and clearly exempted from the repairs of Sewers, but 

by ſpecial cuſtome he may, as in the ſaid Caſe of Sir George 
itzwilliams. 

The Lands of -the King are not exempted 
from being taxcd by virtue of the Commiſſion 
of Sewers; and therefore in the Caſe of Whitley 
and Fawſet, Paſch. 23Car. 1. B. R. where it ap” 
peared; 'that there were. 809 Acres of Land in 
the hands of the King, which, were not taxed, 
as by Law they ought :- it was held that the tax 
laid upon the other perſons within the Level was 
unjuſt and illegal, becauſe by the not taxing of 
thoſe 800 Acres, a greatcr burthen was laid up- 
onthe reſt of the Land within the Leycl, than 
of right ought to be, for that the King's Lands 


are taxable by the Statute, Style 113. 


And therefore. the Commiſſioners of Sewers in my Caſe 
did very. juſtly and diſcreetly refuſe the faid general Pleas 
of diſcharge tendred to them by A. and E. and ſo I ſaper 
ftotam materiam conclude my Argument as I did my Caſe, 
That the Commilioners of Sewers did adminiſter true Juſ: 
tice in all the parts of theſe Laws. 


Finis bujus Tertie Leaure. 
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T appeareth by this Statute I read on, that the Law- 
makers made it not the leaſt part of their care to 
have ſuch perſons put in truſt with the execution 
thereof, as ſhould be of great wiſedom and approved 

| experience. And becauſe that perſons of profound 
wiſedoms, deep experience, tried Learning, generous Diſ- 
poſition, and of good Eſtate, ſhould be put into theſe 
Commiſſions of Sewers, the Statute did make choice of 
four Honorable perſons to have and take the nomination 
of ſuch as ſhould for their Integrity, Learning, Wealth, 
Wiſedom and Experience, be worthy to be put into this 
Commiſton. And therefore the Lord Chancellour, Lord 
Treaſurer, and the two Lord chief Juſtices for the time be- 
ing, have by this Statute the nomination of our Commilſii- 
oners 3 But as theſe great perſons of Honor by their high 
places are moſt commonly bufied in matters of great impor- 
tance, they many times: refer theſe matters to others, by 
means whereof divers perſons in ſome Countreys have of late 
years crept into Commiſſion, which this Statute doth not 
allow of, which do not onely want knowledge and expe- 
rience, but which are alſo tranſported and carried away 
with felfwill, and ſerve moſt commonly to make a faction 
of the. greater number to carry away buſineſſes, when the 
graver and wiſer ſort are forced (b:ing overladen with po- 
pular voices) to give way to run into contrary courſes, and 
are made to ſurceale from making good and wholſome Laws 
and Ordinances, and ſometimes are as it were forced to a- 
gree to thoſe which are worſe; even as the Roman DiQa- 
ror Fabiws having joined to him the froward Minutias, was 
by the violent ſtream of his Collegue ſo crofled and over- 
Gg ſwaycd, 
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ſwayed, not out of judgment, but ſelfwill, that he was 
forced togive way to Minntiw's frowardneſs, though it ten- 
ded almoſt to the hazard and the overthrow of the whole 
Roman Army : And becauſe the Commiſſioners are the 
perſons through whoſe hands the execution of all theſe 
Laws muſt paſs, I thought it therefore very convenient to 
take into examination theſe parts of the Statute which touch 
and concern them: And I intend to purge the Commiſh- 
on of ſuch of them as theſe Laws have diſallowed, and to 
that purpoſe I have framed this inſuing caſe, which I 
take it will give us occaſion to call them all into que- 
ſtion and to ſever the juſt from the unjuſt, the ſufficient 
from the unſufficient, and the learned from the Hlliterate. 


The Caſe. 


Demiſeth to DB. and C. Land of the yearly value 
A. of Sixty Pounds cum ftavro of the value of Two: 
Hundred Pounds for their lives, the Remainder to D:. ax 
free Citizen of Lincoln, B. and D. difleiſe C. of the Land 
and take the ſtock, C. releaſeth to D. the goods abſolute- 
Iy, and the Land upon Condition; D. dieth in Exile, E. 
his ſon and heir enters, B. and C. who enter for the Con- 
dition broken, E. and Francis Countefs Dowager of War- 
wick, and three other Commiſſioners of the 2nornum of Sew- 
ers, make a Law to raiſe a Were, ereQ&ed upoh a River na- 
vigable at the coſts of the party, becauſe it hindred the cur- 
rent of Waters. 

My Concluſton is, That here be competent Commiſ- 
fioners in number and in Eſtate which made this Law, and: 
that this Law is well decreed within this Statute. 

The caſe I do diſtribute into theſe points, viz. Three at 
the Commonlaw, and four upon this Statute z. the points I 
mtend by the Commonlaw are theſe: 

Firſt, Whether: the Sixty Pounds ſtock can be: demi- 
fd and letten. for life, with the Remainder over, as this 


caſe is. | 
Secondly, 
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Secondly, Whereas B. and C. be two jointenants in poſ- 
ſeffion, whether one of the Jointenants and a Stranger can 
{> difleife the other Jointenant as to transfer thereby an in- 
tereſt and Eftate to the Stranger. 

Thirdly, -Becauſe the Releaſe dependeth upon the dil- 
ſeifin, the queſtion is, in what manner it doth innure, and 
whether it ſhall expell B. out of that moiety, becauſe it is 
made to the Strangerz and then what is reduced by the 
condition, whether a poſſeſſion, ation, or a right. 

Points upon this Statute. 

Firſt, Whether the Son of the free Citizen exiled is a 
diſabled Commiſſioner, in reſpe& of his Perſon 3 and whe- 
ther he hath ſuch an Eſtate, either in Lands or Goods, as 
will ſatisfy this Law. 

Se y, Whether the Counteſs may be a competent 
Commiſſioner within this Statute. 

Thirdly, Whether a joint intereſt in Lands or Goods 
will make the Jointenant a ſufficient inabled Commiſtoner 
within this Statute. 

Fourthly, Whether the Were, as this caſe is, be raced 
down or not. 

And hereupon I intend to lay on the whole diviſion, 
touching the Lets, Impediments and Annoyances which this 
Statute ſpeaketh of. 

Argumentam LeGoris. 

I meant it not for a point in this Caſe, whether Goods 
might be let with Land, nor whether a ſtock might be 
leaſed with a Farm, becauſe I find the Books of 1 
' and many others full in the point that they may. And al- 

though by the taking of them back again by the Leſſor, the 
will thereby ſuſpend no rent, yet in the original demiſe 
they may be a cauſe to increaſe the rent : but my point 
herein is double. 

Firſt, Whether they will paſs in remainder, as my Caſe 
doth limit them. 

Secondly, Whether they will inable B. and C. to be 
Commiſſioners of Sewers allowed by this Statute. 
Gg 2 
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1 do not onely find ſtock let with Farms, but alſo joined 
in real A&ions with Land : for in the Writ of Aſſize the 
words be, 2uod vicecomes faciat Tenement illud reſeiſiri de 
catallis que in ipſo capta fuerint & ipſum Tenement' cum ca- 
talis eſſe in pace uſque, &c. Thele doubtleſs were ſuch 
Goods as ſtocked the Grounds, and which ufually went 
with the fame, for in ancient times when any farmed 
Grounds, they uſually farmed the ſtock thereon going, 
and this Appears by ancient prefidents 3 Sed runc alind 
tempms, 

In the Writ of Eje&ione firme in the Regiſter be con- 
tatned theſe words, Oftenſum quare vi & armis manerium 
de Dale quod C. prefat A. dimiſit ad terminum qu# nondun 
preteriit intravit &- bona & catalla ejuſdem A. ad valen- 
tiam, Oc. in eodem manerio inventa cepit & aſportavit. $0 
that in thoſe Writs of Aſſize and Eje@ione firme, the one 
tor recover the Freehold, the other the Leaſehold : We 
find Goods which went with the Manor or Farm made 
parcel of the plaint 3 and I take it, dawages ſhall be in- 
creaſed therefore z for theſe were ſuch Goods as ſtockt the 
Farms. And in Wrotfly and Adams's Caſe in Plo. Com. Ex- 
ception was taken in abatement of,the Writ, becauſe the 
words. ( bona &- catalla ) were left out of the ſame : Yet 
in my opinion, no Eſtate, neither 7 preſenti nor in re- 
mainder can be made of Goods or Chattels, neither ſhall they 
go with the Land in point of Eſtate, but ſhall paſs to the 
eſlee, and after to him in the remainder, as a dependancy 
upon the Farm > And the Heir ſhall: have Heir-looms, to- 
gether with the Manſton-houſe, as things neceſlarily concur- 
rent therewithall, yet the Heir-looms have no deſcending 
qualities, but they do-go with }and wait upon the Houſe, 
as-neceſſary Inſtruments fitting to be uſed therewith z. nei- 
ther can it be gathered by the Book of 37 H. 6. fob 30. 
that the Book called. The Grail (which-was deviſed by will 
to A. one of the Executors to have the occupation during 
his life, . the remainder thereof in like manner to B. for his 
life, and after tobe diſpoſed. by the Executors to the Church-. 

wardens. 
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wardens of Dale) that it did paſs to 4. and B. in point of 
Eſtate, but onely the uſe and occupation thereof was dif- 
poſed to be ruled according to the ſaid Limitations, but the 
property remained in the Executors. 


And a deviſe of ſuch uſe and occupation of 
oods in remainder, was, Trin. 17 Car. 1. C. B. ad- 
judged to be good ; but otherwiſe it is of a de- 
viſe of the Goods themſelves in remainder, for 
ſuch deviſe is yoid ; March 106. Roll abr. tit. De- March 106. 


. Roll abr. 610. 
viſe, 610. 


It was adjudged, Mich. 28 & 29 Eliz. C. B. 
that where a ſtock of Sheep was leaſed by In- 
denture, the property of chem (till remained in 
the Leſſor ; Godbolt 1 1 3. Godbolt, 113, 


So in Paramore and: Yardley's Caſe in the Com. and in Paramore 
Matthew Manning's Caſe in Cook's Reports, a Term of years 327 7146) 
could not be deviſed to A. for life, the remainder thereof awnings 
to B. for his life, to paſs in this manner in point of Eſtate ; Caſe. 
neither could theſe Eſtates be made thereof, but by con- 
ſtruction the ſame was diſpoſed of to go-by way of execu- 
tory deviſe ; and fo the ſtock in my Caſe was not transfer- 
red in point of Eſtate with the Land, but in point of exe- 
cutory diſpoſition of the occupation and-uſe thereof onely ; 
and therefore if one let a ſtock of Cattel or Sheep with 
Grounds at the end of the term, the Goods as acceſſory 
with the Land as principal ſhall return to the Leſſor, and. 
during the term the Leſſor hath the property of them; and: 
the Leſſee the poſſeſſion thereof, and the Leſlee ſhall have: 
the yearly profits thereof for his Rent; and. here I do end; 
this firſt Point, and will proceed to the reſt. 

The ſecond Point. 
There be two Jointenants, and one of them and” an 
Eſtranger do difleiſe the other ; what intereſt the Stranger: 


Kineth thereby is the queſtion. 
Lam 
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I am clear of opinion, as many Books be, That one 
Jointenant may diſſeiſe his Companion by an expreſs Os- 
ranger joineth therein, in what part 

that doth alter the caſe is the matter ; for if the 
ſhould-get a joint Eſtate in poſſeſſion with the Jointenant 
whom he joined withall, that were to make a double Join- 
tenancy i #0 eodemgue gradn : for the Jointenant which 
committed the diſſeifin, which hath the poſſefion, and the 
Jointenant which was difſeiſed and which hath the right, 
do hold jointenancy (till; for by 36 Ed. 3. a right may hold 
jointenancy with a pofſeflion, and the one may take by 
ſurvivor from the other, in 9 H. 7. fol. 23. That he in re- 
mainder and a Stranger may diſleye Tenant for lite, and 
ſhall be both Diſſeiſorsz but in that caſe they were both 
Strangers to the particular Eſtate : Alſo it is manifeſt that 
one jointenancy may be built upon another, As if two 


- Jointenants be difleiſed by other two Jointenants of the 


right ſee}, but not ſimml - But in our principal caſe, Whe- 
ther one Jointenant might hold the poſleſſion of a moiety 
with his firſt Companion in jointure, with his moiety in 
right, and can alſo zxo tempore hold jointenancy in poſlef- 
fion with a Stranger, of the moiety upon which the difſei- 
fin was committed, I ſuppoſe he cannot, becauſe then he 
ſhould bold partnerſbip with both of one thing : And there- 
fore in my opinion the Stranger getteth nothing in my caſe, 
but is onely a Coadjutor, and no Diſſeiſor, which gets the 


Tenancy. 


The third Point. 


But admit the Stranger did get a moiety of a moiety by 
joining in the diffeifin, then what alteration this releaſe will 
work in my Caſe is the next queſtion. 

It is true as Mr. Littleton faith, That if there be two Diſ- 
Riſors, and the Diſlciſee releaſe to one of them, he ſhall 


hold his Companion out of all, and by ſuch relcaſe he 


ſhall have the ſole poſſeſſion and ſtate in the Land ; 
The like Law is in my Caſe of two Abaters and two In- 
truders ;: 
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truders : but if two Diſſciſors be, and they make a leaſe 
for years, rendring rent, and then the Dilſleiſee releaſeth 
to one of the Dillcifors; I fuppoſe this releaſe (hall inure 
to both, . becauſe the Leſſee for years, whoſe Eſtate ſhall be 
ſtrengthned by this releaſe, is in by the title under both of 
them, and now they are Tenants of a reverfion onely, and 
of a rent thereto incident, which was not got by the dif- 
feifin, but was compoſed by the legal contraGt of the Parties; 


But the reaſon giyen for this in Co. 1 at 276, a, 1hfta76.. 


is grounded upon the ſaid words of Littleton, har 
if two Diſſciſors be, and the Diſlciſce releaſe to 
one of them, he to whom the releaſe 1s made, 
ſhall haye the ſole poſſeſſion and eſtate in the 
Land ; which he cannot haye, where the Diſ- 
ſcifors have made a leaſe for years, before the 
releaſe ; for by the leaſe, part of the Eſtate is in 
another, and therefore (ſauh my Lord Coke) in 
fuch caſe the releaſe to one of the Diſlciſors ſhall 
enure to both; and though our Reader here 
puts the caſe of rent reſerved upon the leaſe for 

ears, ' yet the reaſon given by Coke, will as well 

old, where there 1s no rent referved. The 
like Law 1s, if the Diſſeifors make a leaſe for 
life, and. then. the Diſleiſee releaſes to: one. of 
them, this ſhall cnure to them both, for the: 
fame reaſon, becauſe he cannot by the releaſe: 
haye the ſole Poſleſſion and Eftate, for part. of: 


the Eſtate 1s in another, 1 Ift. 296. a. 

So if two be admitted to a Copyhold by Tort, or to an 
Office in a Court of Juſtice nally, though their entry. 
be unlawfalt, yet beeauſe they came in by admittance, 
which is at the door of Juſtice, I ſappoſe therefore, that if. 


a releaſe 
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a releaſe be made to one of them by the Diſſeiſee, it ſhall 

inure to both, becauſe they had ſome colour and counte- 

nance to enter, more than expreſs Diſleiſors or Intruders 
have. 

But if a Son and a Stranger diſleiſe the Father, and after 
the Father dieth, and the right deſcend to the Son, by this 
releaſe in Law, and by the acceſſion of the _= by deſcent 
to the tortious poſleſlion, it doth inure onely to the Son; 
and although this releaſe was upon condition, which by the 
breach thereof ſeemeth to ſet the Releflor in the ſame ſtate 
he was before, yet it doth-not admit the Joint diſſeiſor 
which was expelled thereby to become a copartner again 
with his fellow: As if the-Son and a ſtranger diſſeiſe the Fa- 

| ther, and the Father dieth, the ſtranger hereby is expelled 
by the deſcent of this right to the Son; yet if after a more 
near Heir is born, as the Elder Brother died his Wife en- 
ſeint with a Son, which after the deceaſe of the Grandfa- 
ther is born, whereby the Inheritance-of this Land is his; 
yet the other Jointdiſſeiſor which was expelled by the de- 
ſcent of the right of his fellow difſeiſor, by the departure 
of the right with the poſſeſſion, cannot enter upon his fel- 
low diſſeiſor, in my opinion. 

But now the queſtion is farther, what is reduced by this 
condition, the right onely which was releaſed, or the poſ- 
ſeſſion together with this right ; for if but a right be redu- 
ced, then a deſcent hapning may perchance toll the entry 
of the Releffor, and ſo he may be put to his Writ'of right 
in Fee: . And if it be a right of an inferior degree, as in 
on caſe it was but for life, then he ſhould be without re- 
medy. | CS 

17 Aſiz. 1.2 But in my opinion where the releaſe doth inure by way 
z7 Ed. 3 of entry and Feoffment being upon condition, it may in 
that caſe by the breach'of the condition reduce the pofleſ- 
fon, and givethe Releflor a re-entry, becauſe in Jnte/iger- 
tia legis the Land was paſſed thereby, and not a right one- 
Bevi's Caſe. ]y : But if it had inured, by way,of: Mzter le drojt onely, I 
4 Aqo'* take it then. it would reduce but aTights,,But ig our caſe 


I ſup- 
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I ſopan if it had had any working at all, it was by Entry 
and Feoffment; yet I think notbing did inure thereby to 
the ſtranger, which in my caſe is called D. becauſe he wan- 
ted the Freehold whereupon it ſhould inure. 

And ſo I end my Common Law points, and I will now 
in hand with my Statute. 

The part of the Statute whereupon I do ground my ſub- 
ſequent matters, doth contain in it theſe words ('viz..) That 
if any perſon or perſons of what Eſtate or Degree ſoever he or 
they be of. that from henceforth do take upon him or them to fit 
by vertue of the ſaid Commiſſions, not being firſt ſworn accor- 

ding to the Tenor of the Oath expreſſed in the Statute 3 or if 
any perſon ſo named and ſworn do ſit, not having Lands, 
Tenements or other Hereditaments in Fee ſumple, Fee tail, 
or for term of life, to the clear yearly value of Forty Marks 
above all charges to his own uſe, Except he be Reſftant and free 
of any City, Borough or Town Corporate, and have moveable 
ſubſtance of the clear value of One hundred Pounds, or elſe be 
learned in the Laws of this Realm, in and concerning theJame z 
That is to ſay, admitted in one of the principal Inns of Conrt 
for an utter Barriſter, ſhall forfeit forty pounds for every time 
that he ſhall attempt ſo to do, the one moiety to the King, the 
other moiety to the party that will ſue therefore, &c. 

So that by this clauſe it is manifeſt, that every one that is 
not qualified in one of theſe degrees, is no competent Com- 
miſſioner within this Statute. 

Firſt, That.he be an utter Barriſter in one of the four 
Inns of Court. 

Secondly, Or have Lands, Tenements or Hereditaments 
of the clear yearly value of Forty Marks above all charges, 
in Fee ſimple, Fee tail, or for lite. 

Thirdly, Or be free or Refiant in ſome City, Borough 
or Town Corporate, and have moveable ſubſtance of the 
clear value of. One hundred pounds. 

And that perſon which is not within one of the faid 
Three parts, and yet doth take upon him to fit in the 
execution of the Commiſhon , incurs two penalties; 

H h The 


| I Re: 3s 4+ 
Calvins 
Calc. 
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Thie one, the forfeiture of his diſcretion for his preſump- 


tion, 


The other, of m_ pounds for his contempt. 
And therefore for the more clear examination of theſe 


things, I will obſerve that method in my Argument, which 
my caſe hath formerly preſcribed to me. 


And firſt of all, I ſhall proceed to the perſonal abilities, 


and firſt of the ſon of the free Citizen of Lizcoly, I am of 


opinion, that every Commiſtioner of this kind muſt be in- 
dowed with theſe three qualities. 


Firſt, He muſt be free of [if he want any of theſe, 
a City, &c. then he is out of this 

Secondly, He muſt be| Branch of this Sta- 
there Refſiant, and 2 tute. 

Thirdly, He muſt have| Therefore what perſon 
in clear One hn is ſuch a Freeman, 


Subſtance, One hun-| is now to be han- 


© dred pounds z. and dled. 


F am of opinion, that every Subje& born within the 
King's Dominion is-a Freeman of this Realm, as appear- 
eth by the Grand Charter, Chap. 14. yea though he be a 
Bond-flave toaSubjec ; but a ſtranger born is no Freeman 
of the Kingdom, till the King have made him Denizen, by 
whoſe power alone, without the help. of any other, one 
may be made free: And to be a Freeman of the Realm, the 
place of his birth is held more material than the quality of 
his Parents; for if Aliens have a.child in England, it is free of 
the Kingdom: yet by the opinion of Hſe Chief Juſtice in 
1:R.3. fol. 4. and in Calvir's cafe of the Poſt Nati, it is hol- 
den for Law, That if Ambaſiadors of this Realm have chil- 
dren born in-France, or el{where where the Father and Mo- 


© ther. be natural born Subjects, the Children are free of the 


Realm of E-gland;. but if either the Father or the Mother 
of ſuch Children were an Alien, -then are not thoſe Chil- 
dren free... One out of the King's proteRion, is, as I take 
it, 
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it, for that time no Freeman of the Realm: But in what 
Caſe a Man Exiled is in, ſoxteth the neareſt to our Que- 
ſtion. 


1, Damn, 
Exile is one of the Eight | 2. Impriſonamentum. 
Puniſhments which the! 3. Plage. 
Roman Laws did infli& | 4. Compenſativ. 
upon Strangers, which! 5. Ianominia. 
be, videlicet, 6. Exilinm. 
7. JServitndo. 
8, Mors. 


Mr. Bran doth in this manner deſcribe Exile, that 5, 
Certi loct interdiGio, and doth diſtribute it into Four heads; 
That is to ſay, 

I. Specialis, hoc eſt interdiG&io talis provincte Civitatis 
Burgi ant ville. 

2. Generalis, Interdiio totins Regni &- aliquandso eſt, 

3. Temporaria, pro duobws tribus quatuor ant pluribus an- 
ns ant, Ec. 

4. Perpetua, pro termino vite & Exilinm eſt aliquando ex 
arbitrio principis ficut in exiliando Duces Hertfordie & Nor- 
folcie per Regem Ricardum ſecundum, Et aliquando per Fu- 
dicium terre ut fit in caſu Piers de Gaveſton & etiam in ca- 
ſu Hugonis de le Spencer junioris qui ambo fuerunt exilit per 
Judicium in Parliaments. 

Abjuration alſo was a legal Exile by the Judgment of 
the Commonlaw, as alſo by the Statute Law; and in the 
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Statute of Weſtminſter the Second, Cap. 35, He which ra- #:ftm. «. 35. 


viſheth a Ward, and cannot render the. Ward unmarried, 
or the value of his Marriage, muſt abjure the Realm and 
this is a general Abjuration: And by a Statute made in 


31 E4.1. Butchers are to be abjured the Town, if they of: z1 #4. :.! 


tend the fourth time in felling meaſled Fleſhz and this is a 
ſpecial Abjuration. 


H h 2 Bue 
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But I muſt put this Caſe to a farther Queſtion, which is, 
What a man Exiled doth forfeit thereby ? And in my opi- 
nion he forfeits theſe things following 3 

Firſt, He loſeth thereby the freedom and liberty of the 
Nation out of which he is Exiled. 

Secondly, He forfeits his Freedom in the Borough or Ci- 
ty where he was freez for he which forteits the Freedom of 
the whole Realm, by conſequence forfeits his Freedom in e- 
very part thereof. 

Thirdly, He is of as little eſteem in our Lawas if he were 

dead, for his Heir may enter, and ſo may his Wife enter in- 
to her own Lands, " 18 may ſue an Attion as a Woman ſole, 
by 31 Ed.1. & 1 H.4- 
. And Fourthly, in my opinion he ſhall forfeit thoſe Lands 
to the King, which he ſhall purchaſe in the Realm during 
his Baniſhment quod. vide 15 Ed. 3. Fitz. Petition plac. 2. 
But there in-that caſe Hugh Spencer was baniſhed by a Judg- 
ment in Parliament, which gave a forfeiture of his Lands ; 
howſoever I take him. as ſtrongly barred from purchafing in 
the Realm during his Baniſhment, as an Alien is, for fi alie- 
igena by his Baniſhment, and he is in a worſe caſe than an 
Alien, becauſe he taketh with him [-dignatio principis : 
But a baniſhed man forfeits neither Title of Honor, as 
Knighthood, which is de jure gentinm, nor the Lands he 
had before he was Exiled, unleſs by ſpecial Judgment given 
in a legal courſe they be ſo decreed. 

Then our cafe goes farther, That E. is not Exiled -him- 
felf, but D. his Father was Exiled, whoſe Heir E. is: now 
whether. by the Exilement of the Father, the liberty and 
Freedom which E. might claim in the City of Lincoln by 
being the Son and Heir of a Freeman, be forfeit for his 
Father's Baniſhment, or not, is the matter of my caſe, 

A Freeman of a City or Borough may be made di- 
vers manner of ways, as appeareth in the Caſe of the Ci- 


City of Lon- ty of London in Sir Edward Cooks 8th Report, fol. 126. 
<n's Cit: That is to ſay, vY 


Firſt; 
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Firſt, By Service in his Apprentiſhip. 

Secondly, By Birth, by being the Son of a Freeman. 

Thirdly, By Purchaſe, and that is by the Common-coun- 
cil of the City: And at Briſto! by Marriage. 

In the Chronicles in the Reign of Richard the 2d it 1s ſaid, 
Freedom was obtained but by two means, videlicet, By Ser- 
vice, and by Birth; yet it fone it may be obtained by pur- 
chaſe, becauſe the Centurion claimed his Freedom thereby, 


in the 22d Chapter of the Ads of the Apoſtles, In the Irifþ 44 22. 22. 


Reports, - fol. 12. it is ſaid, That one may be a Freeman by 
Birth, Marriage and Service: Saint Paxl indeed was born 
at Tar/is in Cicilia which was under the obedience of the 
Romans, he challenged therefore to be a Citizen of Rome; 
but I take it the Text there took it but to be National Free- 


Davy's Rep. 


dom, which is ſuch a general Freedom, as Calvin being catuir's 
born in Scotland claimed and had in Ergl/and, becauſe he Git 


was born under the obedience of the King of England ; 
But that made not St. Paul free of the private Cuſtoms, Pri- 
vileges and Franchiſes of Rome, no more than Calvin's birth 
made him a free Citizen of Lincoln to the peculiar Cuſtoms 
of that City. 

If one be born in a City of Parents that are not free, 
the Child hereby is no Citizen by birth; and if one be 
born of free Parents out of the place of Privileges, as out 
of Lincoln, he yet is a Freeman by Birth ; Yet in the Char- 
ter Grant of Yarmouth the words were, Conceſſimus Bur- 
gen{ibus de Magna Vermutha de villa predic oriundis, that 
they ſhould have ſuch hberties and ſuch ſo that it may be 
the ſpecial words of the Charter may alter the cafe : yet in 


the caſe of the City of Londox, Cook's 8th Report, the King cops 2h 
by his Letters Patents could not make one a Freeman of Repvr:. 


London, yet he may thereby make him a Freeman of the 
Kingdom. & 

; But whether thofe that are Free by Birth, Service or Ma- 
riage be Freemen within my Statute, or not, is a Queſtion : 
becauſe the words thereof be abſolute poſeta to all purpoſes; 
And therefore I take it, that this Statute intends ut of ſuch 
| as have 
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as have chajlenged their Freedom, and which have taken 
the Freeman's Oath, and arc admitted into the Society and 
fellowſhip of the Freemen, Citizens and Burgelſlcs ; for in 
James Bag's Caſe in the 11th Rep. ſuch a one 1s taken for a 
perfe& Freeman, and noother: So in my opinion E. the fon 
of D. is no competent Freeman of the City of Lincoln with- 
in the Branch of this Statute; But admit he were, then it 
may be obje&ed to.me, that by the Exilement of the Fa- 
ther the Freedom of the ſon was forfeit, by reaſon he was 
by this Exilement become no free Citizen. But in anſwer 
thereunto [I ſay briefly, That if the ſon had attained this 
Freedom by the death of his Father, as a thing deſcendible, 
then it had been forfeit by his fathers Baniſhment, but the 
ſon had this Freedom by his own birth, as a purchafe, and 
not by the death of hisFather by deſcent, Ergo, it was not 
«forfeited by-his Fathers Exilement. Like to the caſe where 
| $. hath many Children, and then he confeſleth himſelf 
. Villain'to F. D. in'a Court of Record, yet his Children for- 
- merly born are Freemen and no Villains, becauſe they were 
free by their own births, but the Inheritance 1s inthralled, 
becauſe it is to come to the Heir by deſcent : So that I am of 
opinion, that if E. had otherwiſe been a competent Free- 
man, as he was not, then the Exilement of his Father could 
not have diſabled him. 
Our Freeman which this Statute ſpeaketh of, muſt not 
- onely be free of the City or Borough, but he muſt alſo 
there be refiant ; for theſe words are materially placed in 
'the faid Law, and here E. was the ſon of D. a free Citizen 
of Lincoln, who did there refide and dwell, and every 
Child is part of the Father's family, for the Husband and 
Wite,: Father and Children, Maſter and Servant are of a 
Family 3 and a Ward is-part of his Gardians Family : But 
in our caſe when D. was Baniſhed, he then forewent his lo- 
cal Habitation, and ſd his ſaid ſon could not then be of hi; 
Family, nor could be intended to dwell with him who had 
no Habitation in the Realm: And I am of opinion, that 
this Statute requireth an aRual Habitation or Refiancy,, 
and 
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and not a Mathematical or Imaginary Reſiancy, ſuch a one 
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as was in Jefſrey's Cafe in Cook's 5th Rep.; tor there the caſe 7:greys cate. 


was, That one did perſonally and locally dwell and reſide at 
Dale, and occupied Lands in $ale; here the party wasin Law, 
but not in fa, an Inhabitant in Sa/e, and was there afle(- 
ſed as an Inhabitant to the repair of that Church ; But this 
Commiſſioner of ours is bound to ſuch Refiancy as a Mini- 


ſter is to his Reſiancy, which in Butler and Goodale's caſe Butler and 


in Cook's Report ought to be locally and perſonally abiding 
in the Patiſh where his Parſgnage or Vicarage houſe is, for 
refiancy or reſidency have a like fignification, and be both 
of them words of that efficacy, as they tie a man to his per- 
ſonal and aQRual abode and habitation with his Family : 
But put the caſe that in Lizcolz there be places exempt out 
of the Freedom of the City, and yet within the Circle of 
the Walls, as St. Martins doth in London, I take it if a Free- 
man dwell there, this is no reſiancy intended within this 
Statute, becauſe the words of our Law be, 7hat he be Re- 


ſiant and free of the City, which going together draweth - 


his Habitation to the placeWwhere his Freedom is: And with 
this agreeth the Decree made for London touching Tithes in 
Anno Dom. 1535. which did no extend to St. Martins, be- 


Gondale's 
Caſc. 


cauſe it was In but not Of London, Dr. Graunt's caſe, Cook's pr. Grauns 


11th Rep. 

Our Freeman muſt alſo have in clear moveable ſubſtance 
to the vaJue of a hundred pounds; this word (Srbſtarce ) 
would have extended as well to ones real Eſtate as to his 
perſona], if ir had gone alone; but being coupled with the 


word Moveable, declares plainly that it onely extends to the-- 


perſonal Eſtate: And I take it, that theſe words ( Moveable 


ſubſtance) do not onely contain and extend-to ſuch things - 


Que de ſe movere poſſunt, as live Goods,-Horſes, Oxen, 
| Sheep, and ſuch like, but alſo to ſuch things que de /e me- 

ere non poſſint, as Plate, Jewels, ready Money, Utenſils of 
Houſe, Mercery, Drapery, and other Wares and Goods of 
value, Hay, Corn, Goods of Husbandry, and Houſewifery 3 
but Birds and Beaſts of Parks. and Warrens, and Doves in 


Dove«.. 


Caſc, 


25 H.8. 
Dyer. 
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Dovehouſes, be not valuable ſubſtance; a Hive of Bees, 
and a Villain for years, and a Captive taken in the Wars 
be, for there ſhall be paid for him a Ranſom, as is mentio- 
ned in the Regiſter, f. 102. Moneys due upon Statutes, Judg- 
ments, Recognizances, Bonds, Bills or ContraQs, be not 
valueable ſubſtances within this Statute; for by this Statute 
it muſt be clear and not doubtfull or accidental, as Moneys 
out of hand be, which is like to a Bird in the Buſh; yer 
theſe be all valueable, and are valued 1n Inventories taken 
in the Eccleſiaſtical Courts: Bye yet the Executors or Ad- 
miniſtrators ſhall not be charged for aſſets for them, till they 
have received them: And in 25 H.8. in Dyer, fol. 5. Ob- 
ligations are not held valueable, but things in ation; and 
it one have got Goods by tort and wrong to the value of 
One hundred pounds, yet this is clear valuable ſubſtance 
within this Law; for although the word clear be inſerted 
into the Statute, yet that relates to the value, and not to 
the Title of thoſe Goods: And if one have Goods as Ex- 
ecutor or Adminiſtrator, theſe are not his own, and 
therefore do not inable him tobe a Commiſſioner within 
this Law: 
Neither do the Goods of the Church inable the Parſon, 
Vicar or Curate, nor the Goods of a Corporation do not 
inable the Major and Aldermen,. or Citizens of a City, 
or Town Corporate, for theſe do not belong to their par- 
ticular perſons, neither did this. ſtock in my Caſe, which 
is demiſed to. B. and C. make them competent Commil- 
fioners within this Statute, becauſe they had not the pro- 
perty therein, but onely the uſe and occupation thereof. 
And although in this Statute it is not declared in what 
place theſe goods which ſhould inable a man to be a Com- 
miſſtioner of Sewers ſhould be in, it will ſuffice if the par- 
ty have them in any place within the Realm; for this very 
Law calls them Moveable ſubſtance: And herein I end my 
free Citizen, and in my opinion E, had neither Freedom in 
his perſon, nor real Eſtate in Land, nor moveable ſubſtance 
n any ſort to make him a competent Commiſſioner within 
this 
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- this Law ; yet if a Freeman be deſtitute of Goods, or want 
perfeion in his*Freedom, if notwithſtanding he have 
Lands to the value of.forty Marks per anzz#», then he ſhall 
be allowed a Commiſſioner within this Statute : -Touching 
which point of Lands I now intend to proceed in. 

In the handling of this matter it is to be conlidered, 
which be. Hereditaments within this -Law; for the other 
two -words Lands and Termements need no mM 
wherein I am' of opinion , That Meſluages, Cottages, 
Tofts, Crofts, Houſes, -Land, Meadow, Paſture, Feed- 
ings, Moors, Mariſhes, "Heaths, Furs, Mills, Orchards, 
Gardens, Hopyards, Rents, Annuities, Prima veſturs 
terre, Piſcaries, Tythes, Penſions, Portions, Proxies, 
Parks, Warrens are all of them Hereditaments within this 
part of this Law, for the word Hereditawent is a word of 
the larger fize and largeſt extent in our Law, .being Owe 
ditari poteſt ;, and yet every Hereditament is not 
within this Branch, for it hath two other words joined 
therewithall (videlicet) yearly value : And therefore Fran- 
chiſcs- and ' Liberties, -as Waifs, Strayes, Felons Goods, 
Deodands, Fines, Amerciaments, Profits: of Courts, 'Fairs, 
Markets, Ferries, Hundreds, Leets, and ſuch like, are all 
of them out of this Statute in this -point, becauſe they be 
not of-a certain yearly value, but-be accidental and depend 


in conti , by the opinion-in. Butler and Baker's caſe Butr ara 
3 But as it is there-ſaid, 1f theſe things have Baker's Cate. 


Caok's:3d 
heretofore been uſually letten and demiſed for certain yearly 
Rents, then they may be Hereditaments of clear yearly va- 
lue within this ; Hap All Offices and Vocations, as Phyfi- 
cians, Chirurgions, or -Trades, .as Merchants, Mercers, 
Grocers, Drapers, and ſuch like, be neither Hereditary, 
nor of certain yearly value, and therefore they be not with- 
in this Law, though perhaps one gain thereby Five hun- 
dred pounds per an. : Alſo dry reverſions or remainders 
depending pn Eſtates for lives are out of this Branch, for 
the words of the Statute be iChawing,) which is in preſents 
-and not futrro. 

Ii | Neither 
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Ther 123+ fol. 123. 1s, but if one do grant Po an Annuity 


© Marks to his own wſe3_ Therefore-a Man {ei 
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Neither is an- Advowſon of force in this point, though 
it be aſlets in a Formedon; yet it is no aflets1n an Action of 
debt brought againſt Executorsz - Homages, Fealtics, E(: 
cuages, Heriots, Relicfs, Nowine penes, and ſuch like, be 
Hereditaments 3 but becauſe they are not of yearly value, 
they are not therefore within this Law. 

Alſo if a Commiſſioner of Sewers be ſcifed of a-Rent or 
Annuity payable every ſecond year, it doth not inable him 
to fir becauſe it is not Annual, which is intended yearly, 
and every year, as the Prior of P/y2or's Caſe in _ 

f forty Marks in fee bl Feaſt of Eefter yearly, 
of forty Marks in fee, payable at ” ; 
if the Deaurne will Anon for it to ſuch a Place, = 
is of — value within this'Law. 

But- put the caſe that A; is feifed of Land'in fee, and 
gramt to B. forty Marks per an7m for his life onely 3 I am 
of opinion that B. is no ſufficient qualified Commiſſioner. 


within this: Law. | | 
But if 4; be ſeiſed of a Rent of forty: Marks per ammere in 


fee, and he grant the ſame to B'for his life, he is a compe- 

tent Commi r-within this Law : a—__ m——_ 
Our Statute - on in theſe words, That #be Commi 

frener which would fit without — muſt, 

Tenements or Hereditaments of vbe-cle 


that valce in the Tight of-his Wife, alchongh he take the 
Rents and Profits to his own uſe, yet this will not inable 
him to be a Commifhioner within this Law, but he muſt- 


have them i ante ner _—_ | | | 
A Feoffee toa ule before the Statute of 27 H:8. of Utes, 
was No Commiſſioner within our Statute, : for he 
had the Land then to another Man's uſe; Neither was Ce- 
fluy e ſufficiently qualified to-be a Commiſfioner. 


ue 
Two Tenants in Common; . ms forty- 
pounds Lands 'per- 422me-are neither them-ofdidicipas 
ability to -be'Commiſſioners-ithin this Laws t , 21 147 


4 
" $397 
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And the _—_— is ws wan Fa 7 rn of Lond of that 
yearly value, for though they be ſeiſed per my and per tort, 
_ 7 truth, and in a legal conſtruQion, either of them be 
ſcifed but of a moiety : So that if two Jointenants, Tenants 
in Common, or Coparceners be ſeiſed of Lands of the year- 
ly value of threeſcore pounds, either of them may-fit by 
this Commifhon. 

A Dean and Chapter, Major and Commonalty, Maſter 
of a College and Fellows, which be ſciſed of Lands and 
Tenements of the yearly value of a hundred pounds per ar- 
2x25, are not in reſpe@ thereof to fir. 

If a Biſhop, Dean, Chancellor, Archdeacon, Prebend, 
Parſon or Vicar be ſciſed of Lands in Fare Eccleſie of the 
clear yearly value of forty Marks, why Ly theſe may fit 
Commiſſioners by this Statute, for they have theſe in 
cornm «ſx during the time they continue in their places, 
which in intendment of Law is for their lives but yet by 
the intendment of Law they are not to fit in the execution 
of any humane Afﬀairs ; and therefore ſecing their Perſons 
are out of the intendment of this Law, fo likewiſe ſhould 
their Church-livings be : but this is but a conceit, for al- 
though they be not Perſons having theſe Lands within the 


yet they may be within our Scatute, which is a having to 
retain. 

If an Executor have a Villain for years which purchaſeth 
Land of forty Marks per anmwm, he may fit in the execy- 
tion of this Commiſſion, for till- his Lord enter he hath 
them to his own uſe ; but if the Executor enter, then nei- 
ther the. Villain nor Executor can fit a Commillioner by 
this Law. 

If an Alien purchaſe Lands of ſufficient value in fee, he 
in reſpe@ of his Perſon is a diſabled Perſon to fit, neither is 
he a Perſon having Lands, ke is not ſeiſed thereof 
to his own uſe, but to the.uſe of the King 3 But if he be 
anade a Denizen, then in his perſon he is made capable. 


I'iz2 The 
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Seatute of 32H. 8. of Wills, which is a having to diſpoſe, , z; s: 
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13 Eliz. 9. 


"any Manors, Lands or Tenements, lying or being within t 


ou 
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The Warden of the Fleet who hath Lands belongingto- 

his Office, may in reſpe&-thereof fit-a Commiſſioner by 


this Law. ; 


But ſhall a Termor or Leſſee for years of Land of. good: 


_ value be thruſt out of Commiſſion, and be counted-neither 


aſafficient Landed man, -nor his term and-leaſe'to be accep- 


| ted moveable ſubſtance, and not _ ſo, but-that his 
i 


Farm ſhall be a farther difablement unto him, as the Statute 
of 13 El. cap: 9. ſeemeth to purport; the words of which - 
Statute be, That no Farmer or Farmers for term of years, of 


Precin@s or Limits of ang ſuch Commiſſion of Sewers, which 
be or which hereafter may be ordered and chargeable by any 
Laws, Ordinances and Conſt#tutions made or to-be-made by 
virtue of any ſuch Commiſſion wherein he or they ſhall be named 
or inted Commiſſioner or Commiſſioners, not having Eſtate 
i Freehold within the Realm, of or in Manors, Lands or Te- 
mements of the yearly value of forty pounds, ſhall any time here- 
after have power to ſit; or in any-wiſe intermeddle with the 
execution of ſuch Commiſſion or Commiſſions, during the time 
be or they ſhall continue-or-be ſuch Farmer or Farmers Fry 
Such Manor, Lands and Tenements, and ſhall.not have Eftate 
of Freehold-as aforeſaid , but that every ſuch"Commiſſion, hx 
wing reſpet# onely to every ſuch Perſonior Perſons for ſuch and 
fo long time as he or they ſhall. be. or continue Farmer or Fax- - 
mers of any ſuch Minors, Lands or Tenements, ſhall be dee- 
med and judged in-Law 8s.void.- 

But yet in the _ of that Statute-of 1 3*E1iz: there 
is a Proviſo to this effeQ,” Provided always, that it ſhall be 
lawful for -any Commiſſioner," being alſo a Farmer, and not 
_ Lands or Tenements to the clear yearly value of forty 
pounds of Freehold, to fit by virtae of the ſaid Commiſſion, 
and have bis voice and full authority with others to make and 
eſtabliſh Ordinances for Stwersy according tothe Tenor' of the 
Commiſſion touching and concerning all Lands and Tenements 
within the Precint# of every-ſuch iſfron,  8ther_than ſuch 
Lands. and Tenements 4s..he.or they for the time. hold and © 


enjoy 3 
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enjoy #8 Farmer, as be or they might have done before the ma- 
king of that Statute 5 but he could not have fitten in execu- 
tion of this Commiſſion before the making-of this Statute, 
unleſs he had beſides his leaſe Lands to the value of forty 
Marks per «7m : And therefore a leaſe for years is no ina- 
blement at all, but a difablement, as this Statute declares. 
But the-times when this having of Lands, ec. will ſuf- 
fire to qualify a Commiſlioner to fit within this Law; is 
now to be conſidered: of; wherein Iam of opinion, that 
the When having maſt be referred to the Then ſitting : For 
the worgs. of the -Statute-bey,: That: none take ow him to ſe 
not having Land #0 the yearly valine of forty Marks 3 0 t 
if he have-not Lands'of that value when he is firſt made a 
Commiſſioner, yet if he have ſo-much when he ficteth upon 
the Commiſſion, it will ſatisfy this Law 3 and if once he 
tave-Land of that value and fitteth, and after (cl] the Land 
away, or if they be evided from him, he-is- then diſabled 
to fit as a Commiſſioner by this Statute : And ſo'if he were 
but Tenant for. the life of F.'S. and F.S. dieth, he ought 


not to fit : In 12 H..7. 4. a Juror which was to paſs upon 12 z:. 5. 4 


trial of Land was to haveforty ſhillings per a»num of Free- 
hold,. and. after he- was: impaneWed, and before he was 
ſworn, he ſold away his Land; and when he came'to be 
ſworn, he-was challenged for want of Freehold, but the 
challenge was difallow'd, for after he was impanelled, his - 
Land (though after fold away) was chargeable with the 
Iſſues which he after might loſe in that matter.z and with 


this agreeth 14 H. 7. 2. by Frowick + But our Statute is 1, +: +. =: - 


mgre- preciſely penned, which is, That »one do preſume to 
ſit,” unleſs be /(b-- Lands of that value, or be, Hg ones 


when he fits he muſt have the Lands. 

And it 4: do. bargain andell his Lands to B.-by Deed 
intended of that value,; and before the inrollment of the 
Deed B, do fit as-Commiſſtoner, and after the Deed. is in- 
rolled,” yet this doth not qualify his offence, -and the rela- 
tion of the working of this oth not aſliſthim to rake 
ofi-the. penalty of: this Law... 


Alſo-.- 
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a2 H. 8, 


' to deliver my opinion, whenthe 


- Alſo'a-mani\diffviſed is during the Ditleifin difabled «6-fte, 
for he had not! then' power to deviſe the Lands by _ 
tute of 32H. 8. of Wills, for that Statute- doth as' ours 


| dotu, uſe theword Having in preſents, and notin futwro. | 


And thus much I thought conveniett upon'this occaſion 
Ec lis Dbmenitaber net heve 

Lands of forty Marks F annie, '©o"ifiablethito'rd fit 4s a 
Commiſſioner within this Statute. '' 71700 5 1h 
To treat of 'the utter Bariſter T need mot; for when he 
hath taken the Oath mentioned in the Statute, 'he'is an ab- 


ſolute and compleat Commiſſioner: within this Law,-to al 


, although he have neither Lands or 'Goods, ac- 


| _ cording as the Statute appomteth others to have. / 


Ir is cnated likewiſe by this Stattite of 23 Z. 8, 
©, ſic; by. victue of the-Commulbon! of Sewers, 
he ſhall forfeit forry pounds for every time that 
he ſhall r'{o to doe, the one half thereof 
to be to our Sovereign Lord the, King, and the 
other half thereof tothe-ule of hun or them, that 
will fuc therefore by a&idn'of debr, bill, plaint 
or information, in'arty os Fg Courts, in 
which, ation or ſuit no wager of Law ſhall be 
admitted, nor any <{loin.or proteCtion ſhall be 

In this'caſe when the Perfon who fits cdti- 
trary to the Statute hath forfeited one forty 
pounds, he may: forfeit another forty pounds 
tor fixrmg a ſecond time,” though there be no 
conviction of kim for that firft time, becauſe 
the penalty is.cqual and alike for every offence: 
But otherwiſe it is where there are ſteps " gra- 

| ations 
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dations in a penal Law, to double or increaſe 
the penaly.; for there he muſt be convicted for 
the firſt offence, before he can forfeit any thing 
for the ſecond offence, which. prior conviction 
not being neceſſary here, the Party who fits two 
ſeveral tumesby virtue of this Commiſlion, may 
be ſued for the- whole eighty pounds together, 
and the like for as many more tunes as he ſhall 
ſit, not being qualified, as the Act requires. 

- By the Statute of 18 £/iz, cop.'5. It is enacted, 18 zi. 5: 
That none ſball be 'admirtcd or recayed to pur- 
ſuc againſt ahy Perſon, upon any penal Statute, 
but by way of information, or original action, 
and not otherwiſe : See Co. 6. 19, 20. Moor 412. Ca 6. 19,20, 
caſe 565. and 600, caſe B27. Cro, Hil. 39 Eliz, 544. 5. 
And no- Proſecutor: Qzi-tam, Wc. can now ſue 2 IG 
by Bill upon any Statute--precedent to that of 
18 Eliz, as was xefolved in Woodſon and Clarke's 
Caſe, 1n a popular, ſuit brought by..Bill in the 
King's Bench-upon the Statute: of 23 #. 6. cap. 10. 23 6. 
of Sheriff's, Co. 3- oſt. 194: and 1n Udeſon and 3k 194 
the Mayor of Nottinghan's Cale, Moor 2458. Caſe Moor 248. 
390. contrary to the opinzon in Style 38 1, 382. Syi 383, 
So that although-this Statute of 23 #. 8. 5: gives *** 
the Proſecutor-power to. ſuc by-Bill, yet that is 
takenaway, by. 18 /iz.5. and hecan ſuc by way - 
of.information or original action onely. 
-. The lnformerorProfecutor who ſues a Com- 
.Maiſlioner (not qualified). upon thus Statue hr | 
TE | - of 
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the forty pounds muſt begin his ſuie-within one 
ycar after the offence committed, otherwiſe he 

F ſhall not have any:part of-che penalty ; For the 

i3r Zx. 5 Statute of 31-Eliz-5. reſtrains the Proſecutor , 

Oui tam, Uc. upon all penal'Laws (except the 

Statute of Tillage )- to that time : "But f he doth 

not proſecute within a year after'the offence, yer 

the King may-at any time within two years after 

that yeariended : And therefore it was reſolved, 

Hil. 12 Fac. That where an Information was 

brought in the Court of Exchequer, - #amzpro Do- 

mino Rege quam pro ſeipſo. upon the 'Statute of 

3'Fac.. cap. 4. for three years forbearance to re- 

cave: the Sacrament, although-it was not good 

for the Informer, yet it was well enough as to 

. e74. 166. the King, Cro. Fac. 166. Syvedale werſus' Sir Ed- 
ward Lenthall. 

By the King's Courts, The four- ordinary | 

:Counts at Weſtminſter ſeem 'to:be.here onely-in- 

tended , 'For they are the King's'general-Courts, 

where the King's Attorney.may acknowledge or - 

deny : And the words of this Statute being ge- 

neral | ({cil. 3n any of the King's Caprts ) are 

left Fg conſtruction: + ow monde 

15, * verba"aequivoca, W in dubio poſita tntelliguntur 

in dipniori payers ſenſu: And in this fone 

ſhall theſe words ( the King's Courts) be con- 

ſtrued.in all penal Statutes where:the penalty is 

mer 193 tO be recovered 1n a popular ſuit, ores 1:93. 

| | Co. 6. 
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Co. 6.19, 20. Moor 421. caſe 58 1. Cro: Mich. 4 Car. C6. rg. 2. 


146. Cro. Trin. 4 Car. 112, 113. Hutton gg. ſo that Cre. Corat, 
the Commiſſioner , who fits by virtue of the 17 2, 
Commiſſion of Sewers, without being qualified, 
can be ſued onely in thoſe Courts for the -forty 
pounds, and not in any inferior Court. 

And, as it ſeems, the Commulſioner ſo ſittin 
contrary to this Act cannot be indicted for ſuck 
offence-; For it hath been held for Law, that 
when a Statute appoints a penalty for the doin 
of a thing which was no offence before, bn 
appoints how it ſhall be recovered, it ſhall be pu- 
nil hed by that means, and not by indiftment ; 
and fo it was reolyed in the Caſe of Innocent 
Cafile, who was indicted for acting as a Juſtice 
of Peace, not having Lands to the yalue requt- 
red by the Statute of 18 H. 6. cap. 11. but was 18 #.6.1:. 
diharged of the Indictment, for that the Sta- 
tute had preſcribed another way of puniſhment, 

VIZ. by an Action of Debt, tam pro Domino Re- 

ge, Oc. Cro. Mich. 20 Fac. 643. And conſonant os fa4z. 

to. this was the opinion of all the Judges of Er- 

gland, ſave three, Mich. 6 & 7 Eliz. Dyer 236. 6 7 Eli. 
And yet ſee Crofton's Caſe in Modern Reports 34. 27,23%.. 
where there 15 related an opinion of two Juſtices 7 34: 
to the contrary, and that the Party may in ſuch 


caſe. bc ptniſhed by Indictment. 


K k 
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SE | The Second queſtion. 
The ſecond queſtion in my caſe touching: this Statute, is,. 
Whether the Counteſs of Warwick be a: compatible Com» 
miffioner within this'Statute. 
Althe it is-uncouth in our Law to have Women Ju- 
ſtices-and Commiſſioners, and to-(it in places of Judicature,. 
yet by the Authorities anrag yon ſhall find this'a point 
| work jnlfling apon, both in-Humane and in Divine lear- 
(zn. cap. 1« ning 3. for in Gereſts, Chapter the firſt, after the Greation 
of Sf other Creatures being finiſtied, the Heavens adorned, . 
and the Earth tepleniſhed, God ſaid, Les av wake man in our 
exwn Image, after our likeneſs, and let him have dominion over 
the fiſh:of tbe-Sea, and over all the Earth, and every creeping. 
thing that creeperh upon the Exrth : So God orcated-mun' in 
tvs vwn Image, inthe Image of God created he bins, Male and. © 
Female created he them: and ſaid unto them, Be fruidfull 
and multiply, and repleniſh the Earth, and. ſubdue it , and 
have dominion over the fiſh of the Sea, and over the fowl of 
Heaven, and. over- every lioing thing that moveth upon 1 
Bdyth :- This was the firſt Commiſſion'that ever was granted, 
andit paſſed-under the divine immediate Seal of the Almigh- 
ty, .and'extended over the whole world; and by the virtue 
of the word Dominanini in the Pluril number, God cou- 
pled the Wotman in Commilfion with the'Man. 'But in the 
Paodus 19. "T8th\Chapter of Exoalw, 'Ver. 21; Jethroiadvifeth and coun- 
þ. yt fon in law-to.provide ont of all the people men 


; ng we eſ, and e ſuch ener thems to be 
s-of Thou/ 2n "= ers of Manareds and. over Fifties 
hou Er as he ward Mes | P, 


ML TEES 
thvo; thisphceot Scriptureſeemedtoexchude whol- 
by from/Government, andthe former Commiſſion, extended 
over Fiſhes, Birds and Beſts, and-neither over men nor wo- 

'men:. And-in the firſt of the Corixthiavs, Chapter 14. it is 
1.£85:14- . ſaid by St. Paxl, Let the women keep ſtlence-in the. Churthes, 

X for- it-- is not. permitted- to. them to ſpeak, And'in Gren- 
dor's caſe in the Comment. fol. 497.. Dyer ſaith, That wo- 
"mew could. not adminiſter/the Sacraments, nor were they per-- 
mitted. 


mitted to ſay Divine Service. And in the ſecond Chapter 
of Timothy, V. 12. he faith, We ſuffer not the woman to rule 1 Tim. 2. 
over the man ; but this laſt of T:»v0tby may be moſt aptly 
applycd to husband and wife. | 

remember out of the Abbey. Book of Eveſbam this 
Note worthy of obſervation, Pod Alicie Peeres Regis mi- 
nions ſupra wodum mulicrum nimis ſi is etiam ſex- 
#1 & fragilitatis feminia Immemor, nunc Juſticiarios Regis, 
2Rnc in foro eccleſtaſtico juxta defGores do, & pro de- 
fenſione cauſarum ſuadere & etiam contra jus poſtnlare mini- 
we verehatur, unde propter ſcandalum petierunt 4 rege in Par- 
liament' tent” An. 50 Ed, 3. periths amaueri; but hereby I 
collet, that ſhe was not in Commiſſion with rhe Judg 
Temporal or Spiritual, but was a favorite of the King's, 
and took upon her to intermeddle in buſineſſes nothing 
concerning her: But whether the Text meant it,for a Woman 
to fit Judge in a Court of Juſtice, was contra avodum mulic- 
r4, Or becauſe ſhe fate there to wreſt righteous Judgment, 
F refer = rot of that Ter 5 F oC m6 = 

a the PEAPIC AS UNE OI Judges 4+ 

Fndges hath it.. Dyer indeed faith in Grendon's caſe, That 
divers Churches were Yp 


pleted by Priore atom, jerq nah 
the Crowerneſ/es; Whereb e 
ter of the Corinthians it a rs, TR 02 Began 
ight be admitted to have Rule and Government over 
the poſſeſſions and perſons Temporal and Ecclefiaſtical, 
but were not admitted to haye cxyraw animarum, nor to 
meddle with the Adminiſtration of the Service or Sacra- 
ments. | 

And far Temporal Governments, I have obſerved wo- 
wen to. have from time to time been admitted to the higheſt 
Jacesz For in ancient Roman Hiſtories I find Exdochia and 
Theodore admitted at ſeveral times into the ſole Govern- 
ment of the Empire: and. here in Erg/ard our late famous 


whereof women were 


fad 


Queen Elizebeth whoſe Government was maſt, renowned: 
And Semiramis governed Syria : and the Queen of the 
South which came to viſit vale, far any thing that ap- 

K k 2 pears 
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pears to the contrary, was a ſole Queen : And to fall a de- 
gree lower, we have preſidents tht wer Fmcery the firſt, 
and King Henry the-fifth appointed and deputed by Com- 
miſſions their Mothers.to be Regents of this Realm in their 
abſence.in Frazce: And the wiſe and renowned Lady Mar- 

zret Countels of Richmond was put in Commiſſion, and 
Hump de Bohune Earl of Hereford was by Tenure Con- 
ſtable of Englard,. which is a Judge in Martial affairs, and 
he. died without iſſue Male, by reaſon whereof the Office 
(amongſt other things) deſcended to his ewo Daughters 


1154, Djer. and. Corheits : And in the 11 of Elizubeth; in Dyer, it is 


holden for Law, That although this was an Office of Juſtice, 
yet they might-execute the fame by deputy; for in truth 
women were unfit Martialiſts to judge of matters of that na- 
ture ;- and yet it is.clear, a deputy dothnothing in his own 
name, but ir the name of his Maſter or Miſtreſs, therefore - 
the Martial Court was to be Kept in their names: But yet 
I'yill deſcend a ſtep lower; Tt was adjudg'd in B. R. 
g:Car::1. That the Office of Marſhal of that Court 
well -deſcended-to a-Feme , and-that ſhe might 
execute it by her Deputy ; See Herr's Reading 4. 
Anddothnot our Law temporal and {piritual admitof women 
ta:be.Executrixes and Adwiniſtturixes? and hereby they 
Have the rule or ordering of great Eſtates, and 'many times 
they are. Gardianeſſes in Chivalry, and have thereby alſo 
the Government of many great Heirs .in the Kingdom, . and 
of their Eſtates. - | 

And in 10 H. 7. a man deviſed his Lands to be fold by a 
woman,. and died, and "ſhe fold the ſame to her husband : 
So by theſe caſes. it appeareth\, that the Commonlaw of 
this Kingdom ſubmitted” and 'committed "many things to 
thejr Government; yet the Statute of Juſtices of the Peace 
is like to Fethro's counſel to Myer, for there they ſpeak of 
men,to be Jyſtices, and ſeemeth thereby to exclude women; 
But our Statute-of Sewers is, Commiſſion of Sewers ſhall 
be granted by the King to ſuch perſon and perſons as the ſaid 


rd: 
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Lords ſhould appoint 3 $o the.word perſons ſtands indiffe- 
rently '' either Sex 3' And therefore dit igh by the weak- 
neſs of their Sex they are unfit to travel, and they be for the 
moſt part uncapable of learning to direQ in matters of Ju- 
dicature, for which cauſes they have been diſcreetly ſpared, 
yet I am of opinion, for the authorities, reaſons and cau- 
ſes aforeſaid, that this honorable Counteſs being put into 
Commiffion of the Sewers; the ſame is warrantable by the 
Law; and the Ordinances and Decrees of Sewers'made by 
her and the other Commiſhoners of Sewers, are not to be 
impeached for that cauſe of her Sex. hi. 28 1 
And I conclude here, that although in diſcretion women 
have been ſecluded as unfit, yet they are not in Law to be 
excluded as uncapable. | 

If an Infant above the age of Fourteen, and under the 
age of. One and twenty be made a Commiſſioner,” bis Infan- 
cy ſhall be no cauſe to diſable the Laws made by him; 
young Daniel was Judge over both the Elders. And in Lit- 
tle Brook, fol. ' The caſe is, a Parſon or Prebendary 
being within age made a Leaſe for years of his Benefice, and 
would but could not after avoid it for his Nonage, for ſee- 
ing the Church had made him of full ageto diſcharge the ſpi- 
ritual Office, our Commonlawt tit fit'to-mable him 
to diſpoſe of his Temporalties : and in 21 H. 7. fol: r2..and 21 # 7. 
13. the caſe is put by Bridges, and confirmed by Juſtice Sy/- 
liard, and was not denied by any, that an Obligation made 
by a Major and'Commoenalty, Dean andChapter, Abbot 
and Covent, ſhall: not be avoided for the Nonage of the 
Major, Dean or Abbot ;- yet all theſe ſerve in place of Go» 
vernment,' howbeit in the ſaid matters their fhall 
not impeach-them:- And in the third of -{aiah it is faid, / 1% 3. 
will give them Children to their Princes, and Babes to rule 0- 
ver them; nonny thereby -an unfitne(s in them to govern, 
but that d them not of the place : and of this matter 
this ſhall ſuffice. 

But now admit, as oftentimes it falls out, that Commiſs 


fioners ſhall fit in the execution of this Commiſſion of Sew- 
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ers, which have not taken-the. Oath, which have not Lands 
of value, or which is-not a free Citizen, and! yet there be 
Ordinances, Dectees and Laws made at thoſe times.;, Now 
nn -ng vgne = gh bats 
1 void or-not, 1 t ion 3. Or W 

the difabled Commiſſioner ſhall onely undergo the penalty 
of forty pounds. 26 

"There was a Statute. made in 6 H. 8. cp. 10. whereby 
it iy 1 yarns _ Chancebor of E - for —_ 

ing ſhould no Commiſſion to any on or 
(209 Mu Lend nd Tm of Eto rho to 

yearly of twenty , or eſe be 

wor rh of the Shiret where be ſblowld 
er; and if any ſuch Co were dijreifed to 
or Tenements tq the 


Commi 


not being one of the Juſtices 
learned. termine ey ge": ther cuery ſuch 
Comme and' all 6 pts & and. Accuſations had and 
preſented before any ſuch Commiſſioners, be utterly'void and 


of none fed 

- But this Statute: is. in time expired long and there- 
fore- it is nb/ihterruption to; our 5 for ab 
—_ Statute: of- 23 H. 8. which I read on hath a 
Clauſe: in it in-effe@t, That ul and every Statute and Ordi- 
nance heretofore made concerning the Premiſſes, made in the 
time of the ſaid King, or of any of his Progenitors, not bei 
contrary. to that Statute, ſhould fland in force; yet the 
words do-notſet:on:foot a Statute expired-in time, 2s that 
of 6'H: 8.'s :/ Alſo in the faid Statute of \13\E/is. if a Ter- 
mor or-Lefize for years be in Commiſſion, all Laws made 
which concern Lands whereof he is a Farmer are void as to 
him, vide antes. : PIE: 

But to-relie on our Statute of 23 A. 8; in my opinion it 
doth-not avoid any-of the Laws and Ordinances made by 
diſabled Commiſſioners, but doth onely inflit'the puniſh- 
ment and penalty of Forty pounds a piece upon every of 
them, for every time they or any of them ſhall fit in _ 
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bout the execution of this Commiſſion; yet it ſeemed in 
the caſe de Jure Regis hy OE ma IBO Id: Cut + Fo 
tute of firſt of Elizabeth au ea 
Commiſſions to natural born nreiry that 1 
hop the ak done by himhed bee 
y 

But now my caſe proceeds tothe next point orftep, and 
that is touching the Law and Oidinencs this made to raſe the 
faid Werez- I inſerted:this _— my caſe, becauſe I had 
not formerly occaſion or-fit opport i wannratthelios 
onde meer and Annoy ds contained within 
this Statute of 23 H. ry and therefore 1 took: this occa- 
m_ to cloſe up his daies: Exerciſe with-the Diſcourſe of 
them. 


'T. ; _ : 
Theſe by name And the 'reſt' maſt: 
are ſach Impe-{ 4 ry 
diments-and-An- in theſe x 
noiances as this] 6. 'Mi ” words a 
-  Veatiite ſpeaketh| 7. - | Other-like Lets and 
off. | 18. j Unpeldiments.. 
And the-diſeourſe1 all theſe-will reſt:moſt upon the 
Statutes heretofore togching the ſame. 
And the-firſt Statute thereof and its I Magn. Chart.” 
cep. 23. Omnes kjdebi pops de cetero Thame- ©}: 23 
fam &- Medweyan &- ooo may 
"ris; what this word: virway by the ti- Kings, Ked- 
* tle of that Statute, which is Weres. ble is. 


The next Seaxure to this is, 23/Ed. 3. taþ.i4. which/doth 13% 7 LS 
enaQt, That al Mills, Weres, Stanks, Stakes and Kiddels whith ** * 3 
were levied and ſet in the time of King Edward: r 2prt=an, 
Grandfather ): and after; Sherthy Ships and Boats = 
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furbed, : that they might not paſs the: Rivers as they were wont, 
uy be cut ind ed Ft bow being relevied. 

The ſaid firſt Statute is general, that all Weres ſhould be 
put down but by the Seacoſts, yet this word (42) are in- 
tended of ſuch. onely as were erected without lawtull War- 
rant; and the ſaid Statute of 25 Ed. 3. doth explain the 
ity.-of the faid former Statute 3 For thereby it ap- 


le Rivers where 
Ships and Boats were wont to fail, ſhould be extirped, be- 
cauſe they were a hinderance to Navigation 3 but this ex- 


tefds-onely: to navigable Streams which have been navi- 


gable by uſe and cuſtome 3 and it is manifeſt by this Statute, 


«that theſe Weres: which were ſo to be put down muſt; be 


onely ſuch as were ereQed in the time of Edward the Firſt, 


.and fithence, becauſe thoſe ſeemed to be ereQed without 


lawfull authority 3 and being but ereted in thoſe times, 
they had not the countenance of:cuſtome and preſcription 


to {trengthen them. | 


The [next Statute in time. is that of 45 Ed. 3. cap. 2. 
which confirms the ſaid Statute of 25 Ed. 3. and then ad- 
ding thereto, that if any ſuch annoiance be done, it ſhall 
be pulled down'z and that be which: ſhall relevy ſuch an- 
noiance,:and be thereof duly attainted, he ſhall incur the 
penalty of one hundred Marks to the King, to be levied by 
the Eſtreats of the Exchequer 3 and- the penalty is thereby 

iven for the inhauncing of ſuch Weres, Mills, Stanks , 

takes and Kiddels : This Statute is in part a confirmation 
of the ſaid Statute of 25 Ed. 3. and in other part thereof it 
is a new AQ in- theſe Points. _ B15 -c | 

Firſt, In the forfeiture of. a hundred Marks,  _ 

Secondly; This is the firſt Statute in my opinion made 
againſt inhauncing of ſuch things which are counted. an- 
NOYances. | 
' Arid thirdly, It gives the like penalty againſt him which 
ſhall relevy the annoyance, as againſt the Inhauncer : And 
becauſe this Statute depends . upon the ſaid Statute of 
25 Ed. 3. it extendeth therefore but to navigable em 

c 
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The Statute of x H. 4. cap. 12. is a 


omg Fryer 
LIFT 
to 


Firſt, That Teſto be __ 
keep the Waters and great Rivers, and to corre and 
the defaults, as well by by ſurvey, advice and tris as 
by inqueſt. 
Secondly, To ſurvey the Weres, Mills, Stanks, Stakes 
and Kiddels in old time made and levied before the time 
of Ed, the Firſt, and them which they ſhould find too 
much inhaunced or ſtraitned, to corre&Q, pull down and 
amend; ſaving always a reaſonable ſubſiance of Weres, 
_ Stanks, Stakes and Kiddels {o in old time made and 
evi 
Thirdly, And if any ſuch annoyances of Weres, - 
Stanks, Stakes and Kiddels of Paſſages, and 
old time made and levied, be adjudged and awarded by 
the ſaid Juſtices to bepulled down and amended, he that 
hath the Freehold of the ſame ſhall make thereof execution 
at his own coſts within half a year after notification thereof 
made, upon of a hundred Marks 3 and he which ſhall 
relevy, or inhaunce or ſtraiten them againſt the ſaid judg- 
ment, ſhall forfeit one hundred” Marks to the King, to be 
paid into the Exchequer. 
Fourthly, And he which ſhall find himſelt 
execution or otherwiſe in this behalf againſt pr pop and by 
ſon, he may purſue and have + 
Firſt, by this Statute I colle& theſe matters 5 Firſt if that 
a Were, Mill, Stank, Stake or Kiddel be newly or of late 
ears built and erected in any Streams without warrant or 
Lawfull authority , the ſame may be cauſed to be pulled 
down by Order of the Commiſhoners of Sewers, at the 
coſts of the Party which ere@ed the ſame. 
Secondly, If Weres, Mills, Stanks, Stakes or Kiddels 
have ſtood and been time out of memory iti” Rivers or 
Streams, and ſo have warrant _ cuſtome and preſcrip- 
L tion, 
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tions, | theſe may -not be cut. up or pulled down by:the 
Commiſſioners of Sewers, becauſe lang: uſe and cuſtome, 
which is a'Law of this Kingdom, hath-eftabliſhed them. 
Thirdly, If there have. been'Weres, Mills; Stanks, Stakes 
or Kiddels time out of memory in Rivers of Streams, which 
of late years have been inhaunced,- jalarged; or otherwiſe 
exceeded the ancient fize and accuſtomed compaſs,” the ex- 
ceſs in thoſe caſes is onely to be abated and pulked down ; 
but {6 far as:the ancient ſize did'extend to is not to be im- 
peachet :- For the words of che.ſaid Statute be, Thet there 
be reſerned always tbe reaſonable ſubſtance thereof in old times 
accuſtomed. - 

-Ahd in my: opinion the generality of'the {aid Statute of 
Magna Charts, cap./ 23. is reſtrained by the ſucceeding Sta- 
tutes, if the expoſition ſhould have been as large as the let- 
ter is; | 
;: And theſe three diſtinftions do fully declare the true ef: 
fetiof the faid preceding Statutes. 

::; Then next in order of time is the Statute of 4 H. 4. c. 11: 
which reciteth, That by Weres, Stakes.and Kiddels in the 
water' of Thames, and in other great Rivers through the 
Realm, the common paſſage of Ships and Boats be diſturbed, 
aud much People periſhed >. and _ the young fry of Fiſh de-' 
frozed, and againſt reaſon waſted and given to Swine to eat ; 
Therefore this Statute enats, That all former Statutes thereof 
wade be holden, kept and put in execution. 

_ Here, be two things which none of the former Statutes 
took order for; FREY 

»  The/vnt is the periſhing of the King's People ; 

2 . The-othtr the debroyhng-of the fry of Fiſh which were 
occaſioned by the ereQing of theſe Weres, Mills, &c. Yet 
theſe are buſineſſes which are otherwiſe provided for,,. and 
be;nat pertinent.to theſe: Laws of Sewers : And therefore 
I ſhall paſs them over wicthqutany.other farther explanation 
WegecE-. -j.- © 2? | 
.- The'Statute of 12.E. 4. -cap. 7. doth confirm all the faid 
former Statutes made. againſt. Lets, Impediments and An- 
NOyAnces x 
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noyances; And doth farther enaQt, That if contrary to the 
awar4, rule or judgment of the Commiſſioners made according 
to the Statute of 1 H. 4. it be found, that any Weres, Fiſh- 
garths, Mills, Mildams, Locks, Hebbingweres, Stakes, Kid- 
dels, Hecks or Flondgates be made, levied, inhaunced, ſtrait- 
xed or inlarged againſt the ſaid Statute, the Offenders therein 
contrary to the aforeſaid award, rule and judgment beirg war- 
ned by the Sheriff or Under-ſheriff of the County apon' a Scire 
facias to that purpoſe direFed where thoſe Annoyzances be, and 
within three months after ſuch garniſhment do not wholly a- 
mend, break, down and avoid the ſaid making, levying and 
inhauncing, ſtraitning or inlarging, That the Party being de- 
fe@ive in that behalf ſhall forfeit one hundred Marks to the 
King, to be levied by Eſtreats out of the Exchequer 5 and. if 
the Offender, his Heirs, Aſſignee or Aſſugns, or any of them 
do defer or continue the ſame default, contrary to the award, 
rule and judgment of the Commiſſioners, he or they ſhall fore 
feit one hundred Marks, the one moiety to the King, the other 
moiety to. the Party that will ſue for the ſame. 

And alſo it was farther enated, That if any Perſon or Per- 
ſons, other than ſuch againſt whom ſuch award, rule or judg- 
ment was made, or any of them, do preſume to occupy or con- 
tinue any of the Weres, F iſhgarths and Impediments aforeſaid, 
or other Incumbrances, he ſhall forfeit for every default for 
every: month one hundred Marks, the one half to the King , 
the other half to the Party that will ſue. 

It appeareth that this Statute ſpeaketh of Milldams, 
Locks, . Hebbingweres, Hecks and Floudgates, which the 
other Statute never ſpeaketh of; ſo in extent thereof it hath 
more inlargment : And in my opinion all the foreſaid Sta- 
rutes did extend onely to navigable Stream: and Rivers, 
with Ships and Boats. 


If a Leſflee for years of Lands or Tenements 
where any ſuch Nuſance or Annoyance 1s doth 
continue 1t, he 1s within the latter clauſe of this 

$2 4 5 Statute, 
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Statute, po it was erected before his time ; 
For a Leſſee for. years may lawfully abate any 
fach Nufance,. as was reſolved 1n the Caſe of 
ere. Fc.335- Brent and Haddon, Cro. Mich. 17 Jac. $55. And 
zen. 2. 10 may be puniſhed for the continuance of it, Leo- 
nard 2.103. Waſhbourn verſus Mordant. 


In the Fenth Report of Sir Edward Cook, the caſe of Che 
fter Mills upon the River of Dee, was as inſueth, That 4 
Canuſey or- Mi! ne Stone ix the River of Dee, in the City 
of Cheſter, was and ereed for the neceſſary maintenance 
of certain _— of the Kings, others of the Subjes, 
which ſtood: at the end of the Cauſey;. were of late by the 
Decree of the Commiſhoners of Sewers ordered, t a 
breach therein of Ten.Roods or Pearches ſhould be made, 
which Cauſey or Milftank was by the agreement of all par- 
ties erected before the time of Ed. the feſt, and fo had con-- 
tinuance without any inhauncing or exaltation : And whe- 
ther this Decree was warranted by any of the ſaid Statutes 
er not, was the queſtion, which was referred by the Lords 
of the Counſel tothe two Chieh Juſtices, Fleming and Cook, 
and to Tzrfield the Lord Chief Baron, to be conſidered on; 
and the ſaid Chief Juſtices and Chief Baron declared their o- 

jon; Phat the faid Decree was not warranted by any of 
the faid Statutesz for they ſaid that the two Statutes of . 
254. 3. and 45 Ed. 3. extended but to ſuch Impediments 
as were ſet up and erected inthe time of Ed. 1. and after; 
and- that the generality of the Statute of Mag. Char. ca. 23. 
was reſtrained by. theſe two Statutes ; And that the Statute 
of 1-H; 4. norhar toſuch Weres, Kiddels, ec. and other 
Lets as were erefted before the Reign of King E. the firſt, 
and which 'have been inhaunced and exalted fithence, and 
fo was-out of all thoſe Laws, becauſe there was no ſuch in- 
hauncing, 

And the Statute of 23 H. 8. which I now read on, did- 
not alter the former Statutes ia theſe points; But provided, 

| That 
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That all and every Statute, A& and Ordinance heretofore 
made concerning the Premiſles in that A@ recited, not be- 
ing contrary nor before then repealed, ſhould ftand then 
in force : Butthe faid Jadges did hold opinion, that all the 
ſaid Statutes ſtood unrepealed, and accordingly made their 
Report to the Lords of the Council. 
The Commiſſioners of Sewers ordered that 
7, $. who had a cain Mill ſhould make the 
holes of his Floudgates of a lefs f1ze, than they 
were before; and the order being removed by 
Certiorari into the King's Bench, it was moved 
to be quaſhed, for that 1. It did not appear by 
the oe what Eftare 7. S. had in the Mill. But 
the Court held it to be well enough, for that e- 
very one who is owner of a Mill, ought to re- 
pair the Floudgates, whatever Eſtate he hath in 
the Mill. 2. Another objection was, that the 
| Commiſſioners had no power to make any ſuch 
alteration in an ancicnt Mill, as this ſhall be. 
preſumed to be; and it doth not appear that 
there hath been any inlarging of the Floudgates - 
ſince the Mill was firſt erected; But it was an- 
| ſwered by the Court, that it ſhall not be inten- 
ded to be a Mill before the time of E. 1. and if 
it were not, the Commiſſhoners had power to - 
ſtraiten or inlarge the Floudgates, according . 
to the caſe of Cheſter Mills, and the Court con- 


firmed the.order, as to that Point; Siderfin 1. Sidrf.c.xqs. + 


145. 
Wprere be many private Statutes made for the abating pri- 


vate Weres in ſome Streams which are not within my intent 
| to 
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to recite, farther than by naming of them, | becauſe I take 
it they are not confirmed by the Statute-Lread onz As 117.7. 
<ap.5. Southampton: 14 H.8; cap:13+23 H.8. cap.18. Havens: 
25 H,8, Cap.7. for killing Fry of Salmons, 27 H. 8. Raſtal 
Havens 9, 10,11, 
. In 19 Facobi Regis there was a great Cauſe depending in 
the Court of the Dutchy at Weſtminſter, between Benedil? 
Hall Efq;, Plaintiff, and John Mygſor, George Warrel, and 
Thomas iPowel, Defendants; whi® was in effeR as follow- 
eth, That Queen Mary was ſeiſed of the Manor of Monmouth, 
with the Appurtenances in that County, and of a.Free fiſhing in 
the River of Wye, and of a Were and a Fiſh-yard there, 
which were erefed in the time of the ſaid Queen, in the place 
where an old Foundation of an ancient Were did ſtand : This 
Were had been letten by the ſaid Queen, and alfoby Queen 
Elizabeth,under the Seal of the ſaid Dutchy by yearly Rents, 
and ſo there were ancient Prefidents ſhewn- in that Court, 
whereby 'it appeared, that the ancient Were there had 
been letten to Farm by the Earls and Dukes of Lancaſter, 
and by the Kings and Dukes for a long time for yearly 
Rents: So that it was manifeſt that it was an ancient Were 
time out of. memory: And this Were and Fiſh-yard, and 
the profits of fiſhing were letten by the King's Majeſty that 
now is under the Seal of the Dutchy :of Larcaſter, in the 
Tenth year of his Reign, to one John Abrahal Eſquire, 
for One and Thirty years, for and under the yearly Rent of 
Six Pounds thirteen Shillings and four pence paiable to his 
Majeſty his Heirs and Succeſlors; And the (aid Abrahal be- 
ing ſo thereof poſleſſed, did afterwards in the Tenth year 
a\lign the ſame to ane William Hall, Eſq; by reaſon whereof 
the ſaid Wifiam Hall was thereof rolleſled: and in the 12th 
year of this King, made his Jaſt Will and Teſtament, and 
did thereby ordain the complainant his Executor, and af- 
ter died; . by and after whoſe deceaſe the Complainant came 
. tobe poſleſſed of the faid Leaſe and Term therein to come ; 
and in the Nineteenth Jacobi Regis, the Commiſſioners of 
Sewers In thoſe parts cauſed a Jury to be impanelled and 
| {worn, 
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fworn, touching this Were and Fiſh-yard and gave therein 
a-Verdi to this effeRt; that is, That Benedict Hall the Com- 
_ plainant was poſſeſſed of the ſaid Were, called Monmouth Were, 
upon the: River of Wye, which was exceſſave bigh and hurtful, 
and was an Impediment to the common paſoge of Boats, Barks 
and Ballangers up and down the ſaid River, and by means 
thereof they could not paſs but in great danger; which if the 
ſaid Were were not, Boats of two or three Tuns might paſs the 
River z and that the ſaidWere had been the death and drown- 
ing of one of the King's Subjets, and is the cauſe of the ſear- 
.city, dearneſs and want of Salmons, and other Fiſh within 
the ſaid River, by reaſon many of them were taken in (ins 
of. thei ſaid Were, when they were out of ſeaſon, and that the 
Same was a great abuſe, wrong, enormity and attmoiance to the 
whole Conntrey. 

Whereupon the ſaid Commiſſioners made an Ordinance 
or Deccee, ſetting forth thereby in effe& as followeth, That 
wheres it did appear to them, as well by the examination of 
Witneſſes, as by the ſaid Verdi®, of the Jurors, and by their 
view, that the ſaid Were was a great Let and hinderaxce to 
. the common paſſage of Boats and Ballengers up and down the 
River, indangering of the lives of the King's SubjeGs, and 
to the deſtruction of Fiſh, as the Salmons and Fry thereof x 
They therefore ordered, That the ſaid Were ſhould be over- 
thrown, and.that the Timber and Stone thereof fhould be re- 
moved, whereby the Chanel ſhould be cleared for- paſſage of 
Boats; And- accordingly did: dire& their. Warrant under 
their Hands and Seals to the Defendants, authorizing them 
thereby to overthrow the ſaid Were, which they perfor- 
med accordingly : and all this matter-of the verdi& of the 
Jarys and Decree of the Commiſiioners were ſet forth as 

rge in the Dctendant's Anſwers z- and after examination - 
and- publication of Witneſſes, the. Cauſe came.to be heard 
in the ſaid Dutchy-court before Sir Humparey May, Knight, 
Chancellor of the Dutchy, Sir Joh» Denham, Knight,: one 
of his Highneſfs's Barons of the Exchequer, an Aſhſtant ta 
that Court, and.Sir Tho. Chamberlaiv, Knight, one of the 
King s. > 
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- King's Juſtices of his Bench, another Aihſtant of the Gid 

Court, and Sir Edward Moſley, Knight, _— the 
fajd Court, who were of opinion, T hat the fajd Were be- 
ing an ancient Were by preſcription and cuſtome, it ought 
not to have been overthrown by the Decree of the Commilſ- 
ſioners of Sewers, and that the ſaid verdi& of the Jurors was 
defeQive, becauſe though they preſented the ſaid Were to 
be over high and inhaunced, yet in they did not 
_ preſent in quanto nor in qua perte, the laid Were was in- 

Lame above the ancient aſlize, therefore they eſteemed 
the ſaid Verdi& of no validity. 

But now it comes next in time and turn to declare my 
- opinion touching and concerning Bridges, Mills, Mil-dams, 
Mil-ſtanks, Floudgates, Hecks, Locks and Hebbing-weres, 
which in the ſaid Statutes be ſet forth for Lets, Impediments 
and Annoiances, wherein they are to receive their Expoſi- 
tion according to the ſaid caſes of Weres, without other 
. diſtinions; for if they m—_—_ had ——_ _ out of 
memory, then are they t a iar Inheritances 
of the King, or of his Subjedts, allowed by ancient Cu- 
.ſtome, confirmed by long uſe, and to remain eſtebliſhed - 
without overthrowing or deſtroying : But if they have 
been inhaunced or inlarged over their ancient and accuſto- 
med afſize, then the inlargement and exceſs is onely to be 
abated, and no more; forthe Statute of 1 H. 4. faith, 7het 
there muſt be left ſufficient ſubſtance of the' ancient : And 
if any new Were, Stank, Stake, Floodgate, Kidde], or 6- 
ther thing have of late been erected on the Rivers, which 
1s an annoiance or hurtfull, then the ſame may be ordered 
by the Commiſſioners to be abated, overthrown, deſtroy- 
ed and pulled down, becauſe the ſame was ereted without 
+ .Jawfull warrantor authority : And ſo as 1 take it, theſe few 

 diſtinions do fully declare my opinion touching thoſe mat- 
ters. 

The Statute of 23 H. 8. which I read on touching and 
concerning Lets, Impediments and Annolances, hath theſe 
words in it in effe&t, Avd-the Commiſſion-giveth authority to 
Edmond 
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Edmond Lord Sheffield, Sir Philip Tyrwhit, Sir Nicholas 
Sanderſon, Knights and Baronets, Sir Richard Aurcots, 
Sir John Thorold, Sir John Read, Sir Charles Bouls, Sr 
Ralph Maddifon, Sir William Hanford, Sir Francis South, 
Knights, Thomas Tyrwhit, John Bolles, 42d Nicholas Ha- 
merton, Eſquires, whereof the ſaid Baronet and Baronets 
were of the Quorum, to ſurvey the Walls, Streams, Ditches, 
Banks, Gutters, Sewers, Goats, Calceys, —_ Trenches, 
Mil, Mildams, Flondgates, Ponds, Locks, Hebbingweres, 
and other Impediments, Lets and Annoiances, and the ſame 
t0 cauſe to be made, correFed, repaired, amended, put down 
or reformed, as cauſe ſhall _— er their wiſedoms and 
diſeretions; and therein to ordain and do after the farm, tenor 
and effeft of all and ſingular the Statmtes or Ordinances made 
fre the firſt day of March, in the 23d year of H. 8. tou- 

ing the Premiſſes, or any of them: as alſo to inquire by the 
Oaths of honeft and lawfull Men of the ſaid Shire or Shires, 
Place or Places, where ſuch defaults or annoiances be, as well 
within Liberties as without, by whom the truth may rather be 
known through whoſe default the ſaid hurt und damages have 

d ; and who hath or holdeth any Lands or Tenements, 

or Common of Paſture, or profit of fiſhing, or hath or may have 
ay hurt, loſs or diſadvantage by any manner of means in the 
ſaid Places, as well near to the ſaid Dangers, Lets and In- 
pediments, as inhabiting or dwelling near about the ſaid Walls, 
ec. and Impediments aforeſaid, and all thoſe Perſons to 
tax, 4 - and diſtrain. | 

In a former clauſe of this Statute, .the Commiſſion gi- 
veth power to ſurvey-the Walls, Banks, Ditches, Gut- 
ters, Sewers, Goats, Calceys, 'Bridges, Streams; In which 
o_ theſe as neceflary are ordered to be re- 
Pa 


Then comes another Clauſe, wherein theſe things are re- 
cited as Lets and'Impediments, | v#delicet, Streams, Mills, 
Bridges, Ponds, Fiſhgarths, Mildams, Locks, Hebbing- 
weres, Hecks and Floudgatesz So that by theſe two Clau- 
maintained and not deſtroyed 


M m an 


ſes, the firſt ſort were to be 


7TTits Regs 
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and the ſecond ſort ſhould have been deſtroyed: and not re- 
aired. 
: And if theſe two firſt Clauſes had been alone, then the - 
Commiſſioners had been bound to. maintain the one and 
deſtroy the other, without any tolerationz but then came 
in the ſaid third Clauſe, which is the Clauſe of moderation, 
and therein as well the Defences, as the Lets and Impedi- 
ments, come all in one clauſe: promiſcuouſly. put together ; 
and {a the words (amerd, corre, repatr and. put down ) ate 
therein referred to them allz ſo as in my-opinien. all-De- 
fences, as Walls, Banks, Sewers, Calceys, Goats, &c. be not 
to be maintained, becauſe in tract of t time ſome may prove 
unneceſiazy and: unuſcfull, . which for that.cauſe may be pul- 
led: down: fo all Mills, Mill-dams, Floudgates, Weres, 
Stanks, Stakes, Kiddels, and. ſuch like, are not to be put 
down andoverthrown, but ſuch asare ancient and are there- 
by grown.to be the proper Inheritances of men, and ſuch. al- 
fo which are uſcfull and neceſlary are to. be maintained, 
kept and repaired; for in ſome great Havens and. Potts, 
2reat abundance of Piles and Timberpoſts- are ſet ig- the 
Waters to ſtay the rage, force and violence of the Waters. 
for the ſafegard of the Port and Haven. 

It were a very ridiculous expoſition of this Law, to urge 
the Commiſhoners. to overthrow: thoſe \ which are 
helpfull, and not hurtfull 3 for this Statutedid foreſee, -that 
theſe. Mill-dams, Stakes, Stanks, Floudgates, Weres, e>c. 
were not at-all times and in all places hurtfull, and-there- 
fore was the ſaid Clauſe of the Seat inſerted, which gave 
the- Commiſſioners power to-put: down ſuch an, a 
and: Annoyances ib trutb;: and whete-they- were uſed for | 
ſtrengths-and-were of good uſe to maintain the ſame : And: 
this.conftruRion 1 take it is fully maintained by this Statute, . 
but more. eſpecially: by the Statute of 7 Facabs,. c. 20. where | 
Peres, Piles, Jties;: andthe: hke, . ſet fortifications and: 
ſtrengths,” areiexpre ſly ordered to be maintained. 
And _ this part of this Law.I do colled thieſe inſuing -- 
matters: 

Firſt, , 
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Firſt, That if one do ere and build a Were, Mill, 
Mildam, or other thing on a River navigable, to the hin- 
dexarice of Navigation or if there was an ancient Were 
which was inhaunced of late years, the Commiſſioners of 
Sewers are to order him that did ere@ the one, and he which 
did inhaunce the other, to pull down the firſt, and to abate 
the exceſs of the other at the coſts and charges of the Owner: 
and if he or his Aſſigns or Heir, ſhall contrary to the De- 
cree, Order or Judgment of the Commiſſioners, after the 
ſame hath been reformed, relevy the ſame again, or do con- 
tinue the ſame contrary to order, the puniſhment of one 
hundred Marks is to be impoſed upon the Offenders, as 
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I, 


by the Statute'of 1H, 4. and 12 H, 4. formerly appeareth. \, z: ,. 
And if one which is a Stranger of his mere malice or own 12 4: 4: 


wrong doth pitch down Piles, or: ſet down Stakes in the 
Rivers and Streams, he is to be fined or amerced for this 
offence, as the caſe ſhall require, and; he 1s to, be ordered 
to remove the Nuſans at his own coſts and charges 3 and it 
it cannot be found out who did the Nuſans, ' then 'the Com- 
miſlioners of Sewers are to order thoſe to remove that An- 
noyance which in all hkelihood are to ſuſtain moſt damage 


thereby, Et #4 faFnm fruit, in 42 lib, Alſiz. plac, 15. and 42 1b. Aff: 


this Statute extendeth to Rivers and Streams navigable, as 
well as. to ſuch as be not navigable, for Nufſances ei- 
ther in the one or the other are within the co- 
nuſance of the Commiſſioners ; as was reſolved 


in.Hide's Caſe, Style '60. But a Nuſance in the 5» 5. 


High-way, though -occafioned' by. the penning 
up of water 15 not within chert conufance, nor 
have they any. power, to meddle therewith; or 
with any Nufances iache.way,z. And this was the 
Caſe of Hide, who was indicted beforeCommil- 
ſioners of Sewers for that by reaſon of mis pen- 
ning up of the water in the Riyer at his Mill, 
M m 2 the 


32. Ed. 3. 


29-Etd. .3«; 
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the Banks were overflown, and the High-way 
annoyed ; And the Indictment being remoyed 
into the {King's Bench, was there.quaſhcd for that 


reaſon. 

And touching: the removing of Nufances, Iſhall put the | 
Commiſſioners ſome preſidents ruled and adjudged in our- 
Books of Law which come fully tothe purpoſe of the mat- 
ters andthings I nowtreat of. 

In 32 Ed. 3. fol. 8. an Afſize of Nuſans was brought by 
A: againſt B. for that B. had made a Trench over a River, 
and drew away thereby part of the Waters and Stream ano- 


| ther way than that which it didformerly uſe torun; and 


dhereby ſurrounded the Grounds of 4: and the Aﬀlize paſſed 
for the Plaintiff; and: it was adjudged, that the Waters 
ſhould be removed into the ancient Current and Chanel 
at the Coſts of the Defendant, and the Plaintiff recovered 


hieda ; E+-quod defenders capiatur : out of which caſe I 


Firſt Though an Aſfize was a' private Aion, yet the 
Nafans was tar querenti quam populo to the Plaintiff, for 
drowning and —_— tns Grounds;z' to the people, 
in changing: or-diverting the ancient-courſe of the Waters, - 
ſo, that for the people the offender was ordered to reform 
the Nuſans,. to the King he was fined, and the Plaintiff for 
his own private wrong recovered his damages. 

M rgEd.3. uh. Mﬀece, plac. 6. A Preſentment was found 
by Jury before Commiſſioners, that certain perſons by name 
had turned-the courſe of -the River-of Lee; which is there 
termed. the Kings Stream, and runs from WWare.to Waltham, 
and fo. to..Londor, . and had fixed and pitched Piles and. 
Stakes therein, by means whereof Boats and Ballangers were 
hindred-in their paſſages up and 'down the River, and upon 
this Prefentment it was awarded, that thoſe perfbns which- 
were preſented by.name, and which had. done-part of the- 
Nuſans,. hould reform the fame; and becauſe ſome of the: 
parties names could-not be.diſcovered which: had done o-. 

ther: 
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ther- part of the ſaid Nuſans, It was ordered that the She- 
riff ſhould be commanded by Writ to him to be directed to 
reform'that part of the Nuſans, taking therein to his aſli- 
ſtance thoſe perſons who had Grounds next adjoiningz And 
youu defendentes fo in miſerecordia dow Regis, becauſe the 

8s was not found-to-be done by force. 

In 19 Ed.3. Jn in the Aion upon the Caſe for a 
Nuſans done, the Judgment in part was, That the Nuſans 


269 


ſhould be removed-&* cm hoc concordat, 7 H. 4.8. upon , x, , 


theſe three caſes I obſerve. 

That be the Aion private or'popular, always one part 
of Judgment was, That the Nuſans ſhould-be removed at 
the coſts and charges of him or-them which-did it. 

Therefore theſe Caſes do fully maintain my Opinion for+ 
merly delivered : And although in all the ſaid Caſes it ap- 
peareth, that there was a legal courſe taken to remove the 
Nuſances, yet there is another courſe: allowed of by the 
Law, and that is by abating of the Nuſance, in pulling or 
cutting the ſame downs and the Law is expreſs ſo in the 
pon in 9 Ed. 4. fol. 35. 

or ſome other by his direQions may overthrow the Nu- 
ſans 3 but if it be done ad nocumentur populi, as in the high 
or royal Streams, then any Perſon prejudiced thereby may 
abate the ſame. 


The Statute of 23 Z. 8. 5. doth not extend, 
nor give authority to the Commullioners of Sew- 
ers to reform the great hurt and nuſance by rea- 
fon of- the ſand ri{fing out of the Seca, and dri- 
ven to Land by Storms and Winds, as was de- 


as if it be a Nuſance done to F.S: 9 £2. 4- 


| clared by Parliament Stat. 1 Mar. Chap. 1 1.. and » #er ir. 


therefore by that-Statute, there was a ſpecial pro- 
viſion-to enable the Commiſſioners: of Sewers 
for the County of Glamorgan torcform the fame, 


IN 


Co. 4. Inft. 275, 276. Bur for all other Counucs 4 It 275 
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in England and Wales, the Commiſſoners of 
Sewers have no power to meddle therein. 


To make a Stream navigable. 


JJIUT it hath been obje&ed to me by way of Interoga- 
B tion, Can the Commillioners of Sewers make an un- 
navigable River or Stream to become or to be made navi- 
gable by theſe Laws of Sewers, yea or no ? Touching which 
I ſhall deliver my Opinion as followeth : 

If this could have been done by the Commiſiioners of 
Sewers, then what ſhould it bave needed to have procured 
Ads of Parliament for the doing thereof, as 9 H, 6. zap. 9. 
to make the River of Lee navigable, and 6 H. 8. cap. 17. 
a Statute to make the River at Canterbury navigable ; and 
in 31 H.8. cap. 4. to make the River of Ex near Exeter 
navigable : and 27 Eliz. cap. 20. to make a River navr- 
gable at P/ymonth; and in-3 Jac. cap. 10. for making Themes 
navigable in the Counties d, Berks, Wiles and Glo- 
cefter : Theſe in truth are good Arguments, but not con- 
vincing Proofs ; for I am of opinion, that if Streams can- 
not be made navigable unleſs there were certain Mills, 
Weres, -Stanks or Kiddels removed which be the Inheri- 
* tances of private Perſons, and have had continuance time 
out of memory, then direaly the Commiſſioners of Sewers 
have not power to raze or impair theſe by the removing 
thereof, to make the Stream navigable : but im theſe Caſes 
a new private Ac of Parliament muſt be obtained for the 
effeting thereof, which was the occaſion many of the: ſaid 
private Statutes were obtained : But if none of thele inhe- 
ritable Incumbrances ſtand in the way, but that by the 
cleanſing or deeper caſting of the Chanel the ſame may be 
made navigeble, Then 1 am of opinion; | the Commiſſioners 
of Sew m—_ power to doe the ſame, and there be words 


in our Statute will bear this Expoſition (widelicet.) And to 
cleanfe and purge the Trenches, Streams, Sewers, Gutters and 
. + Ditehis, in all Places neceſſary. 


And 
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And herewithall I intend to cloſe up this day's Exerciſe 
with this ſhort Conclufion ; that is, That E. was no ſuffi- 
cient Freeman, nor was refiant, nor had Goods of value to 
make him a competent Commiſſioner z That notwithſtan- 
ding B. and C. and the Counteſs of Warwick were compe- 
tent Commilſioners, and they joining with three of the 2uo- 
rum had power to make and ordain Laws of Sewers ; and 
becauſe this Were was newly ereQed, therefore the Law 
and Ordinance made to raze it and to pull it down was a 
good Law, and warranted by this Statute, @c. 


Finis bujus Quarte Ledure. 
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Enerous Auditors, my Fellows and Friends of 
*', this moſt amous andrenowned Inns of Court, 
I have failed fo far within d, 'that my 
Ship hath taken up her Harbor in the Inland 
Streams, and'1 myſelf am got up to the higheſt 
Mountains, to the end I might take the view and ſurvey of 
all my former days labours z and A laſt day of 
my reading, '& muſt now make 'my-accompr t0-you of m 
Stewardſhip : nay re > me when 
I entered 1m day's iſe, was this worthy Sta- 
wed Does, which 1 have. pue forth to the beſt uſe I 
could/jn:my poor skill and unc 5 But in the ca 
ting up: of-my Accompts,/ it may be it will come ſhore of 
your expeQations 3 it it do, I —_—_ help to-increaſe it 
out of your abundant ſtorez and conſider with your ſelves, 
that your Readertook in hand to read upon a Maiden- 
law, which never before this time abode his Expoſition in 
any Inns of Court, _— Law-books are exceeding 
ſcarce in the handling: of matters of this kind and nature ; 
and ſo I wanted thoſe means and helps which maby other 
Readers have had, who have taken upon them-to make 
their readings of Statutes formerly read i on, ' and which 
have received a more | ar 1 xpolition- in oor Books 
and: Terms of the Law than'this of mine hath-done.. * |, 
It hath been the ancient cuſtotne of this Houſe, . for the 
Reader. in-his/laſt day's. Exerciſe to make. a brief repetition 
in the manner of an Index, of the moſt ſubſtantial. heads of 


his 'Starate;/ and} of his diviſions! :: And: becaiſe:eyery-pro- 
feflion.is\moſt' when it 'is followed and -tzode = in 


Na no 


molt 
the ſteps of learned Predeceſſors, I intend therefore to he 
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Changling, nor mean I to produce or bri new fg 
= Jeſt 51d ns ſhould forget - what her el 


F this manner therefore do 1 —_ my Repetition _ 
Firſt, I delivered = - pgs touching the extent of this 


ithin ure Ko ts _ _ 


i] ads ye XI of a dn 
And that ahefs Profit Real and 
L rm prengrem Perſonal... 


- The profits were + aa inquiſhed by the 

were always mage tacks \Gronhds as had always 
_— with Waters: [But Shores and ſuch Grounds 
which: A#erais wicikdw,, were: wet ahd idry., were not.ace 
chanted [reliniquiſhetd EY and! that; relinquiſhed 
Grounds belonged to the: King ; but he 'Shoxe 20 calual 
ESTISITS Oe belong toa SubjeR; | | 


Wreck. 

'The Pexſonal:Profits of ) Flotfan. 

F the Sea did. conkiſt in )jetlan.: 
| 1370 11240 Ligan's and 

great. Fiſhes, which are hed the King by the Royal Pre- 

rogative of his Crown'z But Subjeds might have the Inhe- 

ritance of the-fiſt four by Preription, and-of the laſt by 

Gharter:from: the: :King. 3 11418! 

hen i:deſcended:intaillands:; 3 Which ate of two ſol: 

'Fuft, On: the' Sea; oldrones andnew (ones, That both 

were-winhin ATW i AT and the new ones His 3n 


cf idaniduin chb-Land-mgtetbelabig 1<8ubjudes, The 
7 ob ebcirall ry Io they:ivete ndiguc co7avanlite 
I then 
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_F-thenlantled; at: 1he: Shore,” which in definition. con- 
tainetht thoſe; Graunds-which extend fron the toweft Ebb- 
to the- higheſt: Flait3 Thar: the-King| bad the/ property 
thereof de Fure, a, Subje& might have it ex perquiſito, and 


the People had bs ſum neceſſarium. 

[ farthe# toy the: Coaſts, - whole-content and 
t I deſerided-fancar as, by Hiſtories E could inform 
my fol AndShores and Coaſts I beld them to be Marie 


From: theſe I | ed to. Creeks, a_rriqutr ears, 
and theſe I ſet forth in their ſeveral kinds. - 

And I concluded with the compaſs of my Statute and my 
Commilſſian,'abd :withi rhe divertity thereof, That within 
the circle of my Statute, on ack qnibe Iſles, Shores, Coaſts, Ports, 
Havens, - doug gained , int jg Yejorx Lend mw 

becante th t ut 
yet a Commiſiibners wh ahon apy (On rar ry oat try 
did extend but to the oo Banks-and Walls:towards the 
Seas; And I concluded the points of my Caſe with the dit- 
ference betwicen Grounds left and Grounds gained from 
the Seas ; and thus I ended my Firſt LeQure. 


Fhe Seconil LeAaure. 


N my Second Lecture I came. on Land, and took upon 
me to ſet forth her Friends from: her Foes; her Friends 
I counted ſuch as bad her from the riolencs ofithe 
Seas, and from inundation.of Salt- waters. 
Anditheſe were her Friends; (viz. ) Banks, Sewers, Goats, 
and Bridges.z theſe. are to be maintained and re- 
paired, and are the Defences which I fully treated of. 
And; theſe were 'the' Enemies; Streams, Mills, Ponds, 
Filkgarths, Mer Locks, 'Hebbingweres, Hecks and 


- Theſe are Lets and which this Statute ſpea- 
ISI and a=t0 hers none reformed or put down as 


Nn 2 I ſhewed 


276 


Leflura Onuinta. 
I-ſhewed' then that Rivers were of two kinds, 


al 
Wo + > coor" Fhat there were Cs Nofet 


of thoſe watery inſtruments which take iplace after 
Rivers, as Ditches , Gutters , Sewers , Pools, Ponds, 
Springs. 


| /Fhat:Water is the, kubſtantive of all the@, and if it be 2 
Water at random, then-itis'a Streain if it be a 


Water, and pent within Walls or Banks, then i 
is a River, Gutter, Ditch or Sewer ; Theſe in their ſeveral 


kinds I did Wk WES. I A be ao vital 
[0 of them all. 


\"fBy lvicer-amicls 


, and 
r £ wherein they conſfilted. 
"Ce mcg nat vcr Commiſ- | both E 
ohers manner y on What parts 
dings, which--might 7 that flood. | ; 
three manner of ways; 
By diſcretion,'and the diver- 
 fities and definition thereof. 
"1. Frontage. 
2. Ownerhi Pp. 
After theſe I took upon me, | 3. Preſcription. 
by how-many ſeveral ways|4. Cuſtome. if 
the Defences might be main-4'5. Tenure. - ; 
tained; which were nine in| 6. Covenant; Tel 
number, 1 cd Rez. 2627 
9. By the on of Sewers | 


All theſe T proved by Reid: Preſidents and Autor 
ties, and: kak diſcourſe of them. 

Then I came by the courſe of this Caſe to treat of Gefle, 
Tom and Lays ſet by Commiſſioners of Sewers, oy 


FE found ſome Inheritances 'there were which were-ſu 
to theſe Seſles 3 as thoſe that follow Houſes, Land" 


dow, 


——.. : 
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dow, Paſture, Woods, ' Heaths, Furs, Moors, Mariſhes, 
Rents, Ferries, Piſcaries, Commons, Free pallage, Parks, 
Warrens. 

And Inheritances I found in reaſon freed from theſe 
Taxes and Lays, as Tythes in Spiritual Hands, Annuities, 
Chaſes, Penſions, Proxies, Portions, Marts, Fairs, Mar- 
kets, Offices, things in'AGion, Conditions, Crnnlagaine, 
Uſes, Preſentations, F ounderſhips. - 


{ Cuſtomary, and then they may 
bind the Mountains as welLas 


the Valleys. 


| Hereditary, and then the par- 

I alſo: found theſe Seſſes} ticular Tenant and the Re- 

of three kinds, viz. | _—— muſt both contri- 
ute. 


{ Temp ,. which bound the 
l Poſlſeflor. 


And here I ended my ſecond day's LeQure.. 


The Third Lefure: 


Y Third LeQure-I did diſtribute into three 
"i Heads, which were merely the grounds of. 
cution of theſe Laws. 


Which conſiſted: either in pu- (1. — cx" pre 
niſhing the Body and Perſons 2. Fine :. and 
of the Delinquent with. - (3. Amerciament.. 


Or in execution: upon Fr. B diſtreb : 
he Olſen Fore Blas x fr by dies: or 
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o& 


le Ge 


— 


| otherwiſe in extending id| ——_- v . 
_ a Man's perſonal 1 _ 


ime, 'by 


2. By the abſolute fale 
thereof. | 


And andor theſe general, Rules L compriſed theſe parti 
culars which follow : +11«}1- 

Firſt, For the Honour of this 'Commillion, and for the 
mare pecetlary execution of theſe Laws, I found them our 
a: ; wherein 1 ſet! forth) in what Caſes Commiſſioners 
might impriſon the Bodies'of Delinquents, and in what 
Caſes the Take impoſe a fine, and when amerciaments be 

ed then-L ſhewed thati for ſome tranſgreſſions nei- 
_ impriſonment, fine' nor amenciament was to >: be im- 


poſed. 
{1 Judicial, and iſſued out of 
the Judicial Records of this 
Court. 


I then came to Di- 
_ dit a - 2. Other Miniſterial, 
them (9 F et) that]. -Þ The third Leads 5 Where- 


lome were in all theſe Diverſities I 

ſcrewed out by proved Au- 
, | | L thorities. {\ 

Then I ſhewed | in what places theſe. Dilleciis might: by 
taken, when upon the Land charged, when within any 
place within the extent: of-this Commiſſiba; ns 
within any;;place: of this Realni 4 And when the 
Goods be talken,:and when the 


of Strangers, and when Goods may be fold by this Law. 


Ca <edleditor@og tonho ordey/prefcribed'me by'my 
e, Ideghreti e We  knteyrupters to the 
execution of theſe Pre 
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The one was by ſuing Replevins, wherein I took thele 
diverfities. | 

That a Sheriff being an inferior Officer conld not of his 
own power deliver'a diſtreſs raken by warrant of Sewers ; 
But that-the' Cetmmiſfioners of Sewers are bound to obey a 
Replevin coming out of the King's Courts at Weſtminſter, 
ie de altiori natara; Thus yet notwithſtanding Goods ta- 
ken by « judgment were exempred from that Replevin. 

Then Pl amr to the: charge of Lands, whether a 

perpetual charge might be impoſed, or not. - © 


T1. For what cauſe. 
And from thenee T',. ypjue Lands 


came to Sales, and 

ung 3. Whoſe Lands. 

roy nibgeeo 4. To whom theſe Lands 
Into our! pomsz | might/be ſold. 


I after -came_ into the Tradtate of Legal Proceedings, 
whichmay be uſed +n owr Court of Sewers; and firſt when 
and which Preſentments of Sewers are traverſable; and 
which not. 

And then wherem a Party wronged may have his juſtice 
in this Court, and in what caſes not. 

And whether the ſtri& words of the Statute would ad- 
mit of Exemptions, 'and the difference of them, that ſome 
were general, - others" ſpecial 3 and therein I ended the 
Third day's Exercife. 


The Fi ourth Lecture. 


HE fourth day I treated-of the Ability and Non-abi- 
'S lity of the Commiſhoners, either by reaſon of ſome 
perſonal defet, whether it conſiſted in Sex, Exile or othe 
Impediment that way. __- . 
And what Eftate and valoe of Lands made one a com- 
TG and what did the contrary; and the 
when the Commiſhtaner muſt” have this Eftate. Go 
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wo 


' Heads: 
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Then I delivered my opinion upon the words of the Sta- 
tute, which be valuable Hereditaments to inable a Commil- 
fioner, and which were not. 

Then ll proceeded to intreat of a Commiſſioners Ability 
in Goods and moveable ſubſtance, and which were movea- 
ble ſubſtances within this Statute, and which not. 

And becauſe in the Citizen-Commiſſioner Three things 
were required to make him able (viz. Freedom, Eſtate in 
goods, 460 Recy I therefore handled fully all theſe 

hereo 


t 
After all which, becauſe I had before this time no fitting 
opportunity to treat of Lets and Impediments, I therefore 
in this LeQure diſpoſed my caſe in ſuch ſort as it took hold 
of them all. | { Bopan 
And Firſt, Becauſe the Statute T' read on confirmed all 
other former Laws zerning the ſame, I therefore re- 
peated them all from Magna Charts to this age time, an 
gave an anation or Declaration of them. all.  - . | 
tributed the-learning of theſe Laws into three 
Firſt, That theſe which had the ſtrength of a Cuſtome, 
and were grown to be particular Inheritances of private per- 
fons, could not be extirped. 
Secondly, And whereas ſome were newly erected with- 
out Authority, they might be overthrown. | 
Thirdly, And whereas ſome were ancient, and were ex- 
alted above or beyond the ancient Afſize, the exceſs might 
anely be abated; with theſe differences I ſatisfied theſe Sta- 
tutes. | | 
Then came I to our Statute I read on, and therein l took 
new diverfities that was upon. the Three Clauſes of my Sta» 
The Firſt did maintain the Defences. 
ona deſtroyed the Offences. TP 
447 Third was a general Clauſe, reciting the Detences 
and Offences together, and did give ay if - | dep 
er to reform or amend, 'repair or put down, as cauſe ſhould 
require. Wherein 


| 
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Wherein I publiſhed this thereupon, That if an 
eld Wall, Bulk, Bridge or armor, rpm were found to 
be out of uſe; ie ei ht be extirped. 

Andifta Were, Mall Milldam, * Steaks, Stakes, Piles, or 
Floud bane Aarne Auer tothe publick good, they 
might be preſcrved and maintained. 

And I duched fore preſidents, at whoſe charg es the 
faid Lets and Impediments ſhould be removed, and 1 I ended 
my Argument with this, In what caſes __ of 
mr might make unnavigable Rivers navigable, 
where not; and in that I concluded my fourth —_— 

This is.the extent of wy accompt,. dire I think I 
have done my ſelf ſome wrong in making ſo ſbort a Breviate, 
in omitting many things which I truly took pains-in 3 but 
betas you-were all preteen) grivyon ma RYE Oth, 
hape I have omitted them in my extreats, you will 
_—_ in Summa folake. 
| Bar by yur god favors Titel note rok Cults 
or Prom thing; for I have ſome ſtock more left, 
which I I EEE hatches, 


which now alſo mean to: And 
becauſe there:is ſome part of this as yet | [natreated of 

I will now therefore to:the un thereof. 
| 7 6 25 pany 5 Hamemcy an ng That 
the Comme yo rs _ pages int al 0 _, , 4ccore 
ding to the purport of the ſame, have power axtho- 
rity to make,  afrre ated ordain Lavs, Ordinances and 
Divers axis fem Laws end Ordineroes 3 mne toe- 
; awend and make new, 4 the caſts neceſſary ſhell 

int 

$o that whereas other Judges have wer onely Jas dz- 
cere, any ne Commiſhoners have alſo —_—_ r Joo fo ny Jo 3. yet 
this Statute" gives not the Commiſſioners 'of Sewers abſo- 
lute and aut to make and-ordain-Laws but ſe- 
cundum z . for. Laws which they are to make, 
correQion 


muſt be for the , conſervation, 
 --— and more than theks —Q 


.rE 


firy-and Behovefull5"ſo they nmuſt'ndt be made out of ſelf- 
will, and affeQion, but after their Wiſedoms- and Diſcre- 
tions. ig 3 
Wherein F conceive, that never a' Sentence in-this $ta- 
tute is with more variety of! Caveatr-and - pat di- 
reQions than this Statut@ ian his ery: chulſe: of nakng 
new Laws ſo that theſ&Laws'oughtrto be madeto 
not to make worſe 3' they muſt be neceſlary,. not nugatory, 
on fondo ohermn ry Wiſedom,: and-diſpoſed of 
good Difcretion, and t Pe amatagee 
bono publico,” and not Pro privato 
New Laws a dom bined for theſe theſe-purpoſes onely, 
- 43 either for ma qorgn. rmodhecman 7 new neceſſary 
or fort of fome unneceſlary 
Ley ard Amnolanos, 'or-\for the oo continuance of the An- 
ich” 004 37729 yon ft err ty 
And: in alteration, new additiony or dimicacien of a 
Banks; Sewer, 'Gour, "Cale 


1 th he 
"aac pewter Ig Whe- 


ther ary whiciert Wall; Bank or Other \. which is 
yrown our of aſe, may be overchro down; 
al in why opinion it may, by the ſaid \thixd*:clauſe of: the 
wo pri of Dx DES maintain them or 
F1 SV £18 Fhrrigoncy) «£ 

| beogule! heve' formerly handted :tchis;poine, T will. 
20 wore which: heels, 7 wil 

and importance z-for.-wheress-one- or more perſons are by 
Tenure, Coveinine;:-Cuftows,, Preſcription: or otherwite 
bound ried repair and maimain rhe ſaid ancient Bank, 
Wall, 
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W all, Sewer, or other Defence at their! ſeveral and pecu- 
har charges; if then the Commifhoners of Sewers ſhould 
make a Law to overthrow or. remave the ſame, and ſhould 
executethe ſame accordingly 3 and then fhould make a Law 
to ere and build a new Wall, Bank or other Defence in 
another place more convement, yet the parties which were 
bound to maintain and repuirithe former old Defences, 
ſhould not ſo be tied and bound to repair and maintain 
thaſe inew. erefted ones,. becaule: by: the deſtroying of me 
ancient 'Wallszand Banks; it iptions,\Cuſtoms, T 
murerand Covenants wert!-cither unterly diſſolved, or 4 
therwaſe ſa and qhe/charge- for the ereRtiog and 
maintaining of the:new-ones/are.to: be laid on the Level: 
So that" it'- Corfniflioners to be carcfull in theſe 
affairs,:el{> rliingsan-the-Conclhufion-may fall out comrary 
to their i for wiscwel ſaid, That Rerwn pro- 
greſ/ſws oftendunt. CIR 097 e-t0c{FRCATEE? ant previ- 
deri poſſunt. 
In making new Laws ns” Ordinances theſe things are alſo 

conſiderable; 
5 - What- the matter of the Law i is which 1 is to be En- 
a t 
Secondly, When che maten is known, then-to weighrit 
__ whether if it rags if: oft 'S will = =_— 

ry and:behovefull for the good people; and this 
os be ſtanned bupſel andadyiceaf 
the moſt ireeradiagatanadpeiins,cemdoijhe haſt 
tried j itvmiartergioh ehifnature, - 
_AndT | to confider what c ehemarkwill ob, 


> en: gay Lelts 222cmh1 GA 


bbeanhis:cbar 


— ”w 
It ate-ewhave the work. 
ih 4 30 1A nt: 20 e SGT <A trephywby th \ TSHLLS 
is A680 | Oo 2 I ob- 


þ 


-left*- up 
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I-obferve-alſo that this Statute uſeth: three words; which 


are all powerfull in tion-and- operation, videlices, 
Laws, Ordinances and Decrees; and I think it fatti Gor 


_ a noon, beth to deliver ITY 1 OI 


234 


; 


Law is properly a matter which hath caken his effence 
A and power by a | 

hn nap wr hope 

aQed in Partiagioes 


al zaw but of a 


: :And : 
entry tins, for a Law is 
-law, or an A& of Par- - 


bs Kament 3.. 
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liament; all which are of er force than any Laws made 
by theſe ſecundary —_— —— of themſelves are of lit- 
tle © 


r no ſtrength but as-they are afliſted by other primary 
ra 


RTYT9. 
: 'T 
. 


Decree. 
+ Decree bs neit mr aan tor Cninangen gatprndes 
fmition, > ng y a Sentence or wap. wag ina. 
of Jl yer or declared 01 any 
the power and ſtrengt 
Decretum eſt. Fredes wg lata ſaver 
So - 6 Law is-a direQion for a multitude. 
An Ordinance is a inate direQion, proceeding out 


of a more pOWer. 
Anda is a Sentence delivered for or 


”-. fi 2 | 
particular perſon,. grounded: upon the faid Laws and Ordi--- 
NAances. - 


Continuance of. Laws. -- 


comes.now fitly for me in turn and courſe to declare 
the continuance of theſe Laws, Ordinances and Decreesz - 
je bs o-hnjebferred.thet fome of them be but tempore. - 


ry,/ though-others perpetual. 
i dokewer Beate are, They Statute and Or- - 
cw made before the - 


"x; a his. P 

dodge Lv.) y 
aud are! commented to be pus tn Execation : But this 
er lava of all As of Parliament made touch- 
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$3 £. cap. 9. Aſſent be had thereto) ſhall continue in force till the fame 


13 Elie, 
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'Laws and Decrees made for ſale of Lands by the Pow- 


_ ers and Authorities of this Statute, are to be made and in- 
groſſed into Parchment, and certified under the Seals of 


the Commiſſioners into the Chancery, and the King's Royal 
Afﬀent had thereto, under the Privy Seal, ſhall al:o ſtand 


good and cffeGual. 
And all Laws and Ordinances written in Parchment, and 


indented, and under the Seals of the Commilſioners , 


whereof the one part ſhall remain with the'Clerk of the 
Sewers, and the other to remain in fuch places as'the 
Commiſſioners ſhould appoint -( notwithſtanding the ſame 
be not certified into the Chancery, nor the King's Royal 


ſhall be altered, repealed or made. void by another Com- 
miſtion of Sewers, although the former Commiſſion dytke 
which theſe Laws were made were'determined by Swper- 


ſedeas. _ hag 
years from the 


The Commiſiion is to continue for: ten 
date thereof by force of the Statute of 13 Eliz. yet-not- 
withſtanding all Laws and Ordinances which are written in 
Parchment, indented and ſealed by\the'Commiſhoners of 
Sewers, Without certifying into the Chancery, or the 
King's Royal Afſent had thereto, ſhall notwithſtanding the 
determination of the Commiſſion by the Expiration of the 
ſid+ten' years, 'continue in force for one-whole-year riext 
enſuing , to be put in Execution for thar-tinleby fx Jiſtieve 
þ bd Fein wiegt hen oh ry ern 
fe the - ces of the | 'by- the co- 
ming of « rew'Commiſſion of Sewers. 4 © + 

AN other Laws-and Ordinagces of Sewers which» are 
ut made and writ'm Paper, 'or which bebur"in, Perch- 
ent, ard not-Indented; or which be dented» #i(6;' if 
not ſealed, continue in force no longer chithat*-Com- 


miſſion eontinueth by the Power whereof they-were made. 
 ' And foby this -ſhort Declaration 1 hav 6, 'the'Com- 


miſſioners may the better obſerve how long time Laws'and 
Ordinances of Sewers axe to.continue in force; yet though 


they 
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they loſe their viger 'they may notwithſtanding be revived 
BY The power of a new Commiſſion, . or-remain for preſi- 
dents. for after Ages to imitate. . 


Repealing of Laws. 


N this-laſt Place I intend to deliver my Opinion, what 
' Laws, Otdinances and Decrees may be repealed, alte- 
red or made void by the Commiſiioners of Sewers. 

Therefore it is fiſt to be conſidered, what Grounds are 
to be obſerved in ing or altering former Laws. 

lt appears in , that the Laws of- the Medes and 
Perſians were fo perdurable, as they could never be chan- 

: And in my mee there is required as great fore- 
Judgment, and as ſound diſcretion and mature delibe- 
ration in repealing of old Laws, as in making new ones; - 
For 2x4 preter conſuetudinem & morem major fiunt neque 
placent neque reGa videntur. . 

I have noted how carefull and conſtant the Lords of the 
Parliament houſe were in the 20 year of H. 3.. when they 
all cried out aloud Nolumass leges Anglie mutare. 

Seeing therefore there ought to be great care in ma- 
king Laws, ſo muſt there-be great heed taken in repealing - 
of Laws. 

And becaufe Commiſſioners of Sewers have power here- 
in,..I will therefore deliver my Opinion how far that power 
will, extend: And if one note this Branch of the Statute 
well, he ſhall well perceive the Judicious care taken by 
the Parliament in penning of itz For the words be, That - 
the Commiſſioners of Sewers ſhould have _ and authori- 
iy to make, conſtitute and ordain Laws, inances and De- - 
crees, and the ſame Laws and Ordinances (omitting the word 
Decrees) to alter, repeal and make void; for a Decree is,2 
Jadgment, .and s Firis operis,, and a Judgment cannot be - 
reverſed without a Writ of Error: Neither can a Sentence 
ora Decree-in Chancery be reverſed without a Bill of Re- - 
views [neither.. can. the Commiſſioners of Sewers reverſe a + 


Judgr. 


| av is a Jodgnientupon a T 


; but fince the Commiſſion was 
- the Writs of Error ceaſed. 


:miory: of 
. year]y is to be decreed, bent 


v3 hepboerof thelr Comnttton : And fo the words of 
their Commiſſion 


have power to 
to repeal, alter and make void, ſo they muſt be the ſame 
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gment- or Decree of Sewers Judicially -7, nope 
betwixt the King and 


the party, or betwixt party a 


. Reverſal; for-it is truly ſaid, nod naturale eſt unumgquod- 


que, diſſolvi eo ligamine quo ligatum eſs. 

A Writ.of Error lay at the Commonlaw for to reyerſe a 
Judgment given by Commiſſioners of Sewers when the Com- 
ations in Latine, as is ſet forth in the Regiſter, being 
then one of the ſpecial Commiilions of Oyer and Terminer ; 

put into the Engliſh Frame, 


A Law for ſale of Lands ingrofled into parchment, and 
certified into the King's Court of C , With the 
King's Royal Aſſent had thereto, is not-reverſable without 


. an AR of Parliament 3 but then the ſaid Sale muſt be made 


to the Form, Frame and Power of this Statute. 
For put the Caſe that A. B. holdeth his Lands of F. S. b 
the payment of Twenty Shillings yearly towards the 

of ſuch a Bridge.Bank, or Wall, it fortuneth that A. B. 

the Tw mlings yearly to his Lord for that 

who eth to pay it, though he-be thereto 

and a to pay the ſame to the ſaid repairs by the Com- 
miſſioners of Sewers, the i 
for that the fa 


"If ar] peroenbe by preſeripeion, Outtowe, Tenwr 
any _ Cultome, Tenure, -Co- 
ewes, the Cocaiicntis ncemreny rote 
Defences of Sewers, the C have not any power 
by their Commiſſion to repeal, alter or anke vets oy af 
theſe, becauſe theſe are eſtabliſht by the Commonlaw, and 
Cuſtoms of the Realm, and not by the power of the Com- 
miffion of Sewers : But their power is to repea], alter or 


make-yoid Laws and Ordinances made by themſelves, or 


lainly deſcribe it ; For thereby t 
ae ">the and Ordinances, and 0 fy 


and 
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and no other : And herein I end all my arguments and diſ: 
courſe upon this Statute, for I accompt all the reſt which 
remaineth unſpoken of not to be worthy of a Reader's di- 


ale4, becauſe I have fully handled all the Materials of this 
worthy Law; Aud therefore I may juſtly conclude my ar- 
gument with this, That Finitum eſt hoc opws &- conſummatum. 


Certiorari's and Returns. 


'N Lthough by the Statute of 3 E/. cap. g. 1t 13k «9. 


is enacted, That the Laws and Ordinan- 
ccs.of the'Commutltioners of Sewers ſhall conti- 
tinue in force as therein 1s appointed, and that 
the ſaid Commiſhoners, or any of them ſhall 
not- be compelled or compellable tro make any 
ccrtificate or.return of any their ordinances, 
Laws, ordoings by the/authority of any the faid 
Commiſſions, nor ſhall have any Fine, Pain or 
Amerciament ſet upon them or any of them, 
orany ways be moleſted in Body, Lands or Goods 
for 'that- cauſe; yer the Court of: King's Bench 
do not take themſelves to be reſtrained by thoſe 
general words. And it was ſaid by the Judges 
there, . in the caſe of Smith.and others, Hil. 21 
22 Car.-2.; that it was neyer doubted bur that the 
Court of. King's Bench nught.queſtion -the-le- 
gality of the Commulſioners of Sewers orders 
notwithſtanding that Statute ; for 1t ſhall not be 


quſtcd of.1ts qariſdiction, by general words naw - - 


Act-of Parlament;; without expreſs and parti- 


cular :words; ' Modern Reports 44, 45. And ineden re- 


P p 


the ports 44, 45+, 
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the Caſe of Commins and Maſſam, Paſch. 18 Ca. 1. 
B. R. If the Commiſſioners of Sewers proceed 
where they have no jurifdition, or without 
Commiſſion, or contrary to their Commiſſion, 
or not by Jury ( where a Jury 1s requiſite) Gr. 
their doings may be examined and corrected in 
war 157, a ſuperior Court, March 1 97, 198. 

T Andaccordingly Writs of Certiorari have beeh 
from time to time as well ſince as before the 
faid Statute of 1 3 E/zz. to remove into 
che King's Bench, their and Procecchngs, 
and Prefentments taken by them ; and ſuch Or- 
ders, Prefentments and; Proccedings have been 
Ns: See Stile 13, 60. 85. 185, 191, 
92. Siderfr 1. 145. ' And the Commulſſioners 
of' Sewers have been: broaght into that Courc 
by Attachment, and there fmed, for procceding 
to'fme a'Perfon, afrer 'a Certiorari was delivered 
Modern Re- Other, Modern Reports 44,45. And that Conrc 
#4 have taken upon them to confirm'a Decree of 
March 2014 the Commitſſtoners of Sewers; March 201. And 
have confirmed their Order for part, and 
5iderf.1-145. gaaſhed it for other yo Siderfin: 1.145. And 
may moderate a'fine fet by the Court of Sewers, 

March 202. March 202. Di | 
' And whereas it hatly been objected, - that the 
23 4.8. c-5 Statute of 23 H.'$; 5.7 hath appointed the Orders 
and Proceedings of che Cornmithoners of Sewers 
- to' be mm Englith; and conſequently hath taken 


: away 


Srle. 
Siderf. 1.14 $+ 


Leflura Quinta. 


away the Certiorari, for that the Court of King's 
Bench can judge onely of Proceedings in Latin; 
to which Opinion Malt, Juſtice B. R. ſeems to 
incline in the Caſe of Commins and Maſſam, Paſch. 
18 Car. 1. It was reſolved, that a Certiorari to 
the Commilſſioners of Sewers lies ſince that Sta- 


291 


tute, and is not taken away thereby, March 197, mar 197, 


198, 199. 

In Apſley's Caſe, 17 Car. 1. B. R. where cer- 
tain Orders made againſt him by the Commiſ- 
ſioners of Sewers at Weſtminſter were removed 
by Certiorari into the Court of King's Bench, 
theſe Exceptions were taken to the return. 1. It 
doth not ſay, that the Commuſſion of Sewers 
was under the Great Seal. 2. It appears not 
that three of the Commuſſhoners who made 
the Orders were of the Corum, as the Statute 


198, 199» 


of 23 H. 8. 5. appoints. Nor 3. That the Place :3#.+. 5. 


rouching which their Orders were made was 
within Weſtminſter, and ſo it cannot be known 
whether it was in their power by virtue of their 
Commiſſion to make any Orders touching that 
Place; And for theſe defects, the return was ad- 
judged ll, and the Proceedings of the Commiſ- 
{10ners were quaſhed : And . Fat Hales mo- 
ved for liberty for the Commiſſhoners to amend 
their return, 1t was denied by the Court, becauſe 


the Return was made theterm before, Stile 85. it 85. 


Pp 2 THE 


T'H E 


T A ÞB .L FE: 


A. 
Abjuration. 
HERE he that raviſheth a Ward, muſt abjure 
the —_— W. 2. cap. 35. 235 
Butchers to abjure the Town, by the Statute of 
31 E. 1. for ſeling meaſled Fleſh ibi 
Aeccompts. 


Accompts of the Officers of Sewers 3, See Stat. 23H. 8. cap. 5. 


Action upon the Caſe. 


See Judgment. 
Lies for a falſe Return 215 
| Admiralty. 
The Charter of the Admiral of England 39, _o 


His Juriſdifion upon the Sea 
Execution out of the Admiralty, may be done on the Land 1 3 
Advowſon. 


The TABLE 


Advowſon. | 
An Advowſon will not enable @ man to be a Commiſſioner of 
Sewers 242 
Where Aſſets, and where not ibid. 


Cannot ſit as a Commiſſioner of Sewers unleſs made Denizen 
243 
Nor conld have been a Commiſſioner by the Statute of 1 Eliz. 


Cap. I. 255 
Alienation. 
What Lands may be aliened, and what not 157 
Ambaſſadour. 


Ambaſſadours Children born out of the King's Dominions, in 
- what caſe free of the Realm of England, and where not 234. 


Amendment See Return. 


Amerciament. 


(Mag. Char. cap. 14. 
See Stat. 423 H. 8. cap. 5. 
13 Eliz. cap. 9. 


How, and by whom to be impoſed 109, 110, 129, 177, 1 
Where 4 Townſhip may be — . ”_ _ 
What Conrts may amerce, and what not 169 
Where, and whom the Commiſſioners of Sewers may amerce, 
and where not 174,178 
Where a man ſhall be amerced for a Nuſance, and where not 
ie Dd 178, 267, 269 
In 4 #onſuit, the Plaintiff is to be amerced, and by whom 179 
Annoy- 


The TABLE. 


Annoyances. 


Impediments. 
1H. 4. CaP. I'2. 
See Stat. f H. 8. cap. 5. 
Weres. 


Annuity. . 
Where an Annuity ſhall not be charged by the Laws of Sewers 
| 136 
An Annmity to maintain a Dignity, cannot be ſevered there- 
0s 57 
Ne an Annuity for the exerciſe of an Office, from the Off 
id 


tbid. 
Where an Annuity will enable 4 man to fit as « Commiſſtoner 
of Sewers, and where tot 242 


Arreſt. 


Where a man arreſted in an inferiour Court, fſbalt be debivered 
by the power of the ſuperiour Court, to which he was At- 


tendant I95 
Aſleſiment. 
Charge. 
23 H. 8. cap. 5. 
Vee Stat. 3&4E. 6. cap. 8. 
Taxes. 

A whole Townſhip or Hundred may be «fſeſſed by the Laws of 
122 #0129 


. Sewers 
Tenants in Common may be aſſeſſed jointly 210, 211, 212 
If two Tenants in Common be aſſeſſed Ten pounds, the Seſs 

ſhall not double 211,212 


Exemptions 


The: TABLE. 


Exemptions from being aſſeſſed by the Laws of Sewers 222, 
223, 224 


The King not exempted 224 


Aﬀſets 3 See Advowſon. 
Afſiſe of Nuſance 3 See Judgment. 
Attorney 3 
See Livery of Seifin. 


A ſurrender of a Copihold, may be given or taken by Attornies 
35 


Attornment, 


If a Feoffment be made of a Manor lying in demeſn in one 
| Conmty, and in ſervices in another Connty, the Services 
will paſs by Attornment of the Tenants 31, 32 
Upon what Feoffment the Rents, Services, &c. of a Manor 


will paſs by Attornment, before Livery of ſeiſin of the de- 
meaſns, and upon what not 32 
Audita Querela 3 See Plea. 
Averment. 
Certificate. 


bee Sheriff. 


Authority. 


An Authority tied to a man's perſon, cannot be transferred to 
, another | Ne 5 4h | 35 
Antborities muſt be duly purſued, and are not to be taken by ine- 
' plications or colleFions  * 201 


Axholme 3 See Iſlands, 


Baniſh- 


The TABLE. 
B. 


Baniſhment 3 See Exile. 
Banks. 


Mag. Char. cap. 16. 
4C. Cap. 14. 


A Bank or Wall may be raiſed on the Ground: left, to de- 


See Star, { 27S 


d the Conntrey, but not to defend the Ground: 
wſelves - 
, ſomeinatural, ſome artificial 


> the property, and who the uſe of Sea-banks, and Banks 
of Rivers 73, 74 
Wha auls the Party who cuts them, incurs 74 


New Banks may be S— by the Commiſſioners of Sewers 92 
to 96, 99, 100, Ion, = 


Some Opinions ſeeming to the contrary 
An ancient Sea-bank may be pulled - AZ by the Commiſſioners 
of Sewers 282 
They who were bound to maintain the ancient Bank, are not 
d to maintain a new one, ereFed in another place 282, 


283 
Bankrupt. 
If Commiſſioners certify one a Bankrupt, he may traverſe this 
in an AFion brought 216 
Bargain and Sale. 


The Bargainee not ſeſſable by the Laws of Sewers, till the Deed 
be inrolled 139 

A Bargain and Sale o * Lands before inrol[ment doth not enable 
« man to fit 4s a 


ommiſſioner of Sewers 245 


Qq Baron 
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Baron & Femez; 


See Sale. 
w_—_ in right o «7 a Man's Wi fe, enable him not to ſit as a Cone- 
miſſioner of Sewers 242 
Where a mips pEgrrog her Taba, and good 252 
; <4 Barciſter. h_ | 
Otter Birifttr:may fr's « Comminer of Sewers, thou fi he 
* Bath neither Lands or Goods Ws | © 97246 
"Ir TIE TIES ua "0 
Where 4 Baſtard hor my. aftl where not r60 to 163 
© TAIN40 Ve wth Tn TT \ fi d 
ST ef "1,506 56 91 =... | $ 
BY of Reverſal or Reviews. See" Decree, 


"1 


* . 4 
a+ " * py r ** ©; 
ah — ee” I - © 
on pf : 
£ 
_ z \ , . 
* . = 
% 


gr: cap. 15. 
8. Cap. 5. 


H. 8. cap. 5. | 
3 Jac! cap tb rs, 


See Stat. 


The TABL BI 


C. 


Calcey,..Canfey. | 
Decree. 


6H. 6. cap. 5. 
See SEE H.'8. cap. 5. 


3 Jac. cap. 14. 
Callis 3 See Stat. 25 H, 8.. cap. 10. 


Com. 

HE Reader's ft oh ® 29, 3O 

Points at the Common«law\ ; 30 
Points upon the Statute BY \ 3O, 31 
The Reader's ſecond Caſe | 64 
Paints at the Common-law VDC YIYTRRND Bhv 
Points; on ohe Diane —© 8. 8 5 oe. 
The: remhire Caſs © 2h nd hu 155 
Points at the Common-law ibid. 
Points upon the Statute \ EL 
The Reader's fourth Caſe 226 
Points at the Common-law \ 226, $27 
Eat apok the Statute ©. Os 


Ganley: ; See Calcey. 


.Certificate. 


Certificate of 'the Lak Detvees NOM the Chmt- 
miſſioners of Sewers, and of the King's aſſent therenn- 


to, where neceſſary 12, 213, 286 
Where not neceſſary 17, 286 
Certificate of a Biſhop, whery a not traverſable. 215 


No” Averment 19be-taker againſt the Certificate" of 'a Jude 
wo Qq 2 Crntetat 
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Certiorari. 


A Certibrari /3es to the Commiſſnoners of Sewers 167, 290, 
| 291 
A Certiorari doth not remove the Commiſſion of Sewers 172 


Challenge. 


Where a Jurors not having forty ſhillings per annum 4# 

the 24 of his being ſworn, is no good canſe of Challenge 

| 245 
Charge and Diſcharge. 


Chaſe. 
See \ Copibolds. 
To what charges Eccleſiaſtical or Spiritual Perſons are liable, 
and to what not I29, 130, 131 
With what payments Tythes ſhall be charged, and from what 
diſcharged x30 
What Commoners may be charged by the Laws of Sewers, and 
what not . I 3 7 
To what «harges the Leſſor, and to what the Leſſee is ſubjeG 


| 140.70 143 
Where the Level is to be charged, and where not 144 to 


148: 

The Commiſſioners of Sewers may impoſe perpetual Ps. 4 
repair 20I, 202 
Such perpetual charges may be by Cuſtome 201 
A Furor's Lands are chargeable with Iſſues, from the time be 
was impanelled 245 


Chaſe. 


Chaſes are not chargeable by the Laws of Sewers 338 
Chattels 3 


The TABLE. 
Chattels z See Goods. 
Cheſter 5 See County Palatine: 
Cinque-Ports, 
Five in number | 57 
Commiſſion, Commiſſioners. 


Inquiſition. 
Laws 


23 H. 8. cap. by 
Tee "5 25H. 8. cap. 1 

3&4E. 6. he 8, 
' I Eliz. cap. 1. 


- 


Oath to be taken by the Commiſſioners of Sewers, and before 


whom 6, 7 
The form of the Commiſſion of Sewers 2, 3, 4, 5,6 
Commiſſioners of Sewers, how to be qualified 9,233 to 253 
; Commiſſions of Sewers 24,25, 222 


The Statute o | fete 6 H. 5. cap. 5. the firſt Statute wherein the 
orm of a Commiſſion of Sewers is ſet down 24 
The Shore and Grounds gained from the Sea, are within the 
Commiſſion of _ but not Grounds left by the Sea, 
till put in Gayn 61,62 
The Seas, Creeks pF 1ys are all out of this Commilſion 64 
Ports and Havens, the Waters as well as Walls and 4 
are totally within this Commiſſion 
The Banks _ Walls of navigable Rivers, are — ts 
Commiſſion 6) 
An Order of the Conncil-table concerning. the power * th 
Commiſſioners of Sewers 98 to 102 
The Commiſſioners. may. ſurvey by. the. examination of others 
106. 


What things they ma dee by tiew and 107, 199, 
gs they may doe by ſurvey, 07,199, 


The! TABLE 


A blind man cannot be a Commiſſioner of Sewers, and why 


108 
How, and in what things and reſpe&s they are to proceed by 
their diſcretion #3 I12,113 
Their power to relieve the vifeble Poſſeſſours of the Land 
charged 143, 144 
The Commiſſioners of Sewers have a Court of Rerord 164, 1 65 : 
I 
They are called Juſtices in two Statutes 165 
Of what Court they are a Member 166 
They may ſit and inquire by a Jury on 4 Strday ibid. 
AI Proceedings upon the Commiſſion of Sewers muſt be in En- 
__ eliſh ens: . " W#. 366, 390 
There needs no adjournnitnt of this Commiſſian 167 
In what caſes the Commiſſioners of Sewers may impriſon, fine, 
amerce or diſtrain ' 169to18h 
IWho are to nominate them 225 
What Freeman of a City, Ec. way ſit as aCommeiſſioner of Sew- 
ers, and what not 234to 241 


NÞo' bead of a Corporation aggregate can fit as a Commiſſioner 
of Sewers, in reſpet# of the Lands belonging to the Corpo- 
ratio” 243 

He who hath Lands to retain of the value required by the Sta- 

' tute of 23 H. 8. cap. 5. may fit as a Commiſſoner of Sewers, 

*  thongh he hath not Lands to diſpoſe © ibid. 

Where a Commiſſioner of Sewers muſt have Lands to the value 
of forty marks per annum, at the time of his ſitting 245 

Where the Laws made by 4 diſabled Commiſfoner of Sewers 

' ſhall be void, and where not © © © 19,244, 254 

The power of the Commiſſioners of Sewers for the County of 

_* Glamorgan, # relation fo the ſand of ont of the Sea 


EY 269 
Where the Commiſſioners of Sewers have power to nake a Ri- 
” ® per .or Strean navigahle, and where not © 270 
They have power Jas facere”' © 287 


Thei Orders may be examined and correFed,and they puniſhed 
for their miſdoings by the Court of King's Bench, motwith- 


anding 


The TABLE. 


ſtanding the general words of the Statute of 13 Eliz. cap. g. 
which ſeem to the contrary 289, 290, 291 


Common. 


What Commoners may be charged by the Laws of Sewers, and 
-what mol 137 
| Condition. 


Where one Condition, contingent or poſſibility may depend 
' upon (another, and where not 66,67,68, 70 
Az Eſtate may as well decreaſe as increaſe by a Condition 69 
Lands are granted ta one in tail upon condition to have the 
reverſion in fee; The reverſion in fee ſhall increaſe to the 
Grantee, and not alter or drown the Eftate-tail 69, 70 
If it had been upon condition, to have the Lands in fee ; 
-Quere, whether by performance of the Condition, the E- 
ſtate-tail be not changed into a Fee-ſimple & ibid. 
Where, if the Diſſeiſee releaſes to one of the Diſſeiſor's upon 
condition, and the Condition is broken, it ſhall reduce the 


Poſſeſſhon, and give the Releſſor a reentry 232 
Conqueſt. 
To what Laws a conquered Nation ſhall be ſubje@&# 46 


Contingent 3 Sze Condition. 
Contnbutian. 


Where on a tax of 4 whole Townſhip, contribution fbaff be 
granted, and how | 25, 2 18, 219 


; . 1-10. )}] 
| Conviction. | | 
Where 4 man may forfeit for the ſecond offence, before he 3s 


conviGed of the firſt offence 246, 247 
ta Copihold, 


The TABLE. 


Copihold. 
See Surrender. 


Where the Lord of a Manor may take advantage of a forfeiture 
of a Copibold, Fo his Bſtate in the [ah þ altered be- 


eiſure 71,7247 
Wis 1s and ſervices -a Copibold yieldeth to the Lord 
132, 1 
The Lord holdeth copihold Lands in tenure , though not = 
culture 133 
How the Lord is ſeiſed of the Freehold of a Copiholder's Land 


Copibolders foall be aſſeſſed, but their Lands may not be ſold 
Þ the Statutes of Sewers 133, 134, 13 | ns 
What Laws and Statutes extend to Copiholds, and what not 


133, 134, 206 
How and with what Copiholds may be charged 134, 135 


Corporation. 


Commiſhoners. 
Seey Fines. 
Sale. 


A Corporation is confined to the circle preſcribed them by their 
charter | 53 


Covenant. 


Where a Covenant ſhall bind a man's Heirs, and where not 
I17, 118, 120 

A Covenant by the Leſſee to pay all taxes and charges towards 
the reparation of the Premiſſes, ſhall extend to a Sea-wall 
in defence of the Level where the Land lies, and the Cone- 
 wiſſroners of Sewers may tex him totally for the Land 118, 


'F 


The- TABLE. 


If the old Sea-wall was fireight, and a new one be built in 
the form of a Horſeſhoe, yet the Covenant ſhall extend it 

|  tbid. 

But if a firanger to the Land Covenants to pay charges to- 
ward: repairing ſuch a Wall, the Commiſſioners have no ju- 
riſdiFion thereof x1 14,89 
Where the Executor of the Leſſee, who enters into the Land, 
ſhall be bound by ſuch aCovenant, and may be compelled there- 
unto by the Commiſſioners | 119, 120 
Where the Covenant 7 the Leſſee to ſuſtain the Banks of a R3- 
ver, ſhall be broken by the irruption of the Waters, and 
where not 146 


County 3 See Stat. 22 H. 8. cap. 5. 


County Palatine. 


See Error. 
Commiſſioners of Sewers for a Connty Palatine I2 
A Count Palatine cannot take or grant Lands in his County, 
but by Record 31 
The Prince hath jura & eſcheta regalia within the Palatinate 
of Cheſter 52 
Courts. 
Juriſdiction. 
See Þ King's Bench. 


The Commiſſuners of Sewers have a Court of Record 164, 
165, 166 

What Perſons have a Court, and who not 164, 165 
How many ways Courts have had their beginnings ibid. 
The Court of Firſt-fruits and Tenths erefed by 32 H, 8. 
cap. 45. and that of Wards and Liveries by 33 H.8. c. 22. 


105 

The Courts of Wards and Firſt-fruits primarily belonged to 
the Chancery 166 
Rr Which 


The TABLE. 
ibich Courts may impriſon, fine or amerce, and which not 
| 169 
A ſaperiour Court may remove a Cauſe ont of an inferiour, but 
ot & contra, nor can the inferiour Court ſuperſede the ſu- 
perionr I95 
Govds lying under the power of a Proceſs in one Court, may 
"not "be Taken out thence by the power of another Court 
| NIS0AN') 42. 44) 196 
Conrt of | Sewers ; See Sewers. 
By the King's Courts , what Conrts are meant 248, 249 


Creek. 
T4 H. 4 cap. 20. 
See Stat. 1 28 H. 8.-cap. 15. 

Cuſtome. 
What things Subje&s may vlaim by Cuſtome, and what not 
48, 49 
The difference between Cuſtome and Preſcription 116 
Where Cuſtome ſhall tie one to repair, and where not ibid. 
Cuſtome to repair in Perpetnity, good 201 
Cuſtome to be exempted from being aſſeſſed by the Laws of 
Sewers 223, 224. 

D. 

+ag Damages. 

* Reble Damages , where recoverable by the Defendant 


Debt; 
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Debt z See Stat. 13 Eliz. cap. g. 
Decrce. 


(23H. 8, cap. 5. 
See Stat. 4 I3 Eliz. cap. 9. 


Decrees grounded on ancient Laws or Precedents, ſafeſs 128, 
129 

Decree for ſale, See Sale. 

What Eſtates may be granted by the Commis oners of Sewers, 


by their Decrees for ſale of Lands 212 
Such Decrees bind'the Land ibid. 
They may not decree Land in wort maine ibid. 


Their Decrees for ſale of Lands muſt be certified into the 
Chancery, with the King's royal aſſent thereto 213, 286 
They are judicial AFs, and not traverſable 216, 217, 287 
A Bill of Reverſal of a Decree, lieth in the Court of Sewers 
217, 287, 288 

The Commiſſuners of Sewers cannot decree abreach to be made 


in an ancient Canſey or milſtank 260 
Nor the overthrowing or removing of an ancient Were 263, 
264, 265 

A Decree in Chancery cannot be rewerſed there without a Bill 
of Review 288 
Decree of the Commiſſioners of Sewers confirmed by the Court 
of King's Bench 290 

Defeaſance. 


If a Defeaſance made of a Statute be broken, a new —_ 
ance may defeat the forfeiture 


Defences. 


New Defence may be made by the Commiſſioners of Sewers 
92 fo 96, 99, IOO, IOI, 103 
Rr 2 Some 


The TABLE 


Some Opinions ſeeming to the contr 


93, 94, 104 
An ancient Sea-defence may be wed dew by the Commiſſio- 


mers of Sewers | 282 
They who were bound to maintain the ancient, are not bound 
to maintain the new one, if ereFed in another place 282, 


283 
Demand. 
Where there muſt be a demand, before diſtreſs 181 
Deviſe. 


See Stat. 32 H. 8; cap. 1. 


A deviſe of the nſe and occupation of Goods in remainder js 
good, but not of the Goods themſelves in remainder 228, 


A term may paſs in remainder, by way of execntory devife 
; 229 
Dignity 3 See Annuity. 
Diſcharge 3 See Charge. 
Diſcretion. 
Three ſeveral ſorts or degrees of diſcretion, by which the Com- 
wiſſioners of Sewers ought to proceed E12 


In what things they are to be guided by their diſcretion 113 


Diſleiſor, Diſleiſee. 
See Releaſe. 


One Jointenant may diſſeiſe his Companion 230 
If one Jointenant and a Stranger diſſeiſe the other Jointe- 
nant, the Stranger gains no- intereſt, but is onely a Coad- 
jutor in the diſſeiſin ibid, 

| He 


The TABLE. 


He in remainder and a Stranger may difſeiſe Tenant for life 
tbid. 
Where a Releaſe to one Diſſeiſor ſhall enure to his Companion, 
and where not 231, 232 
A Difſſeiſee during the diſſeiſin cannot ſit as a C ommiſſoner of 


ewers 


246 
Nor can deviſe his Lands by the Statute of Wills ibid. 


Diſtreſs. 


Sale. . 
See 23H. 8. cap. 5 
om 13 & 4 E. 6. cap. 8, 


The Diſtrainer muſt at his peril look well that he whom he di- 


ſtrains is ſubje@ to the charge 125 
Three ſorts 0 of Diſtreſſes 180 
Where 4 _ cial Diſtreſs iſſues, and in what caſes it ſhall be 

awarde ibid. 
Where a Difreſ may be taken without any expreſs warrant 

180, 181 

Where a Rent-charge may be diſtrained for, though diſtreſs is 
ot expreſly granted ibid, 
Where a Diſtreſs may be taken of common right 181, 182, 
133 

ATax muſt be demanded, before a Diſtreſs takgn 181 
In what place a Diſtreſs may be taken 182 to 185, 


A Diſtreſs out of the Admiralty may be taken on the Land 183 
W here the Goods of a Stranger, and where thoſe of the Owner 


onely may be diſtrained 185, 186, 187, 192,193 
Ditches. 
23 H. 8. cap. 5. 
Wh Stat. 4 3 Jac. cap. 14 
Several famons Ditches 31, 82 


Drain. 
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Drain, 


A New Drain may be made by the Commiſſioners of Sewers 
92 to 96, 99, 100, IO1I, 103 


Dutchy. 


Commiſſioners of Sewers for the Dutchy of Lancaſter 10, 11 
See Stat. 3&4 E. 6. cap. 8. 


—O—_— CY - D——  — ——— 
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E. 
Eccleſiaſtical Perſons. 
Infant. 
I Reſidence. 
I Sale. 


Stat. 43 Eliz. cap. 2. 


OLD mot their Churches in free Alms r29 

The Privileges of Eccleſiaſtical and Spiritual Perſons 

129, 130, 131 

To what charges liable, and to what not 129, 130,131, 209 
They are not to be ſummoned on their Spiritualities 130 
The Statutes of 1 Eliz. 13 Eliz. cap. 10. and 14Eliz. cap. 11. 
which reſtrain Alienations by Eccleſlaſtical Perſons, are not 
diſpenſed with by the general Statnte of 23 H. 8. cap. 5. of 
Sewers 209 
Eccleſiaſtical Perſons may ſit as Commiſſioners of Sewers, in 
reſpe of the Lands whereof they are ſeiſed in Jure Ec- 
clefia 243 


Engines 3 


% 


The TABLE. 
Engines, See Stat. 23 H. 8. cap. 5. 


Equity. 
Equity defined 96 
Error. 
See Plea. 
Error lieth in the King's Bench of a Judgment in the County 
Palatine of Cheſter 52 


No Writ of Error lieth upon the proceedings of the Commiſſio- 
wers of Sewers, bnt the Party may diſcharge himſelf by Plea 


167, 287 
Eſtate. 
Condition. 
See 5 Frankmarriage. 
Gcods. 

What Eſtate a Commiſſuoner of Sewers muſt have 9, 19, 20, 
239 to 245 
Every decreaſing and increaſing Eſtate depends upon the firſt 
Eſtate which receives the Livery 67,70 
Where a Fee may decreaſe into an Eftate for years 68 
A Leaſe to B. for his life, on condition to have it for the life of 


C. 1n that caſe on performance of the Condition, Br. Eftate 

- i. decreaſed from his own life to the life of C. 69 
A Grant to the eldeſt Son, and the Heirs of the Body of his 
Father, is a good Eſtate-tail : Secus, if to the younger 
on © 

If ſuch Grant be to the eldeſt, and he die without hes 
Quzre, Whether his younger Brother ſhall inherit by force 
of this Intail, or the Lands ſhall revert to the Donor s 


| '7© 
If Lands be granted to the Wife and the Heirs of the Hurhand 
of her body begotten, and the Husband die, the Son may 


take 


Py: 


The TABLE. 
take jointly with his Mother, but ſhall never take by deſcent 


from her, 7I 
What Eſtates the Commiſſioners of Sewers may grant in Land 
211 
Exchange. 
Exchange of Lands in two ſeveral Counties by deed, good 
31 
Execution. 
See Admiralty. 
Is the fruit, iſſue and end of the Law +» 153 
Where goods may be ſold upon a Levari facias, and where not 
190 
Executor. 


See Livery of Seifin. 
Where the Executor of a Leſſee ſhall be chargeable towards the 


Repair of a Sea-wall, &c. I19, 120 
Exemptions. 

What Perſons and Lands are exempted from being aſſeſſed by 
the Laws of Sewers 222, 223 
Such exemption may be by a ſpecial, but not by a general cu- 
ome | | 223, 224 

The King not exempted 224. 

Exile. 

The ſeveral ſorts of Exile 235 
What a man exiled forfeits, and what not 236 
His Heir may enter, and his Wife may enter into her own Lands 
and ſue as a Woman ſole ibid. 


If 


3, 


The TABLE. 
If he ma during his baniſhment, the King ſpall have — 
The Free Freedom of the Son is not forfeited by the exilement of the 
Father 238 
Expoſition of Words. 
Incrementum & decrementum Maris 53 
Shore 54, 55» 37 
Coaſts and Sea-Coaſts, the divers ſignifications thereof 55, 
6 
Creek 
Arm of the Sea 
Port 


Difference betweert a Creek, Haven and Port 
Heretofore and — 
— and W alt, he difference between them 


——_ & Flumen, the difference 

Sewer 

Gutter 

Ditch 

Pool 

Pond 

Stream 

Facere Pontes 

Calcey 

Goat 

Nova conſtruere, & de novo-conſtruere, the difference 92, 
g 

View and Survey, -and their difference I - 

Frontage 115 


Sl Preſcrip- 


The TABLE. 


Preſcription and Cuſtome 

Refſiantia 6,117 
Tenements | 139 
Lands ibid. 
Purpreſture and Nuſance, their difference 175 
Amerciament 177 
Traverſe 213 
Exile 235 
A Law 234, 285 
Ordinance tbid. 
Decree 1bid. 


Expoſition of Sentences. 


Ad ea quz frequentius accidunt, jura adaptantur &2 
Acceſlorium {cquitur ſuum principale 158, 219 
Exceſſus in re qualibet jure reprobatur communi 176 
Verba zquivoca & in dubio pofita intelliguntur. in dig- 
-niori & potentiori ſenſu 248 
Rerum progreflus oſtendunt multa, quz in-initio-nec'pra- 
caverl aut previderi poſſunt ' 283 
Quz preter conſuetudinem & morem majorum ſuht, neque 
placent, neque reQa videntur 287 
F. 


Fairs and Markets. 


A*® E not chargeable by the Laws of Sewers 138 
Family. 

Who are Members of one Family _ 238 

A Ward is part of his Guardian's Family ibid. 


Farmer ; 


_ 
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Farmer ;z See Stat, 13 Eliz. cap. 9. 


Fees. 


23 H. 8. cap. 5. 
Vee Stat. 3&4 E. 6. cap. 8. 


Feofiment. 
8 F Attornment. 
2 Livery of ſeiſin. 
Ferry. 
May be charged by the Laws of Sewers 137 
Fine. 
34 E. 3. cap. 1. 
See Stat.y 23 H. 8. cap. 5. 
| 13 Eliz. cap. 9. 
What Conrts may fine, and what not I69 
Where the Commiſſioners of Sewers may fine, and where not 
170,171,174 10 177 
Where one is impriſoned, he may be fined I71 
A Fine onght to be reaſonable 171,176 
The remedy, if Commiſſoners of Sewers impoſe exceſſive Fines 
171, 290 
A Fine, its qualities I75, 176 


Where the cauſe of a Fine is traverſable, and where not 176 
Fines are to be aſſeſſed, abated or increaſed in plena curia 


ibid. 
Where the fine ſhall precede the impriſonment, and where the 
impriſonment the fine ibid. 


S{( 2 Coms- 


- 


The TABLE. 
Commiſſioners of Sewers cannot levy a fine when i 
1D1 
Where a man # to be fined for a nuſance 268 


Fines of Lands. 


A fine and nonclaim by five years mill bind a Corporation 
209 


Frſh-daysz See Stat. 5 Eliz. cap. g. 
Forfeiture. 


Penalty. 


23 H. 8. cap. 5. 
Seed Stat. $258 8, cap. IO. 


13 Ehz. cap. 9. 
A grant from the Crown of Lands fo a pe for Treaſon, made 


before the Statute which gives the forfeiture of intailed 

before ſhall not extend to intailed locks 4 60 
Who may take advantage of the Forfeiture of Copibold or other 

Eſtate, and who not 7I, 72, 73 
What Lands are not forfeited by a Premunire 207, 208 
Intailed Lands forfeitable for reaſon 208 


Where upon a fugam fecit found before the Coroner, the Part 
fhall forfeit his Goods, though afterwards acquitted, 2 _, 


Forfeiture by a man exiled 236, 238 

Where 4 man may forfeit for the ſecond offence, before he is 

convided of the firſt offence 246, 247 
Frank-marriage. 

Five things incident to a Gift in Frank: marriage 158 

What Gifts ſhall be taken to be in Frank-marriage, and what 

not I59, 160 


By a Gift ts the Heirs Males and Females of their Bodies in 
Frank: marriage, the Heirs ſhall inherit fimul & ſemel as 
| Tenants 


The TABLE. 


Tenants in common, and 'tis an Eſtate Tail, and no Frank. 
marriage 1bid. 
A Baſtard cannot inherit in Frank marriage 160 


Freeman, 


What Freeman may fit npon the Commiſion of Sewers, and 

What not 9, 237 to 240 
Who is a Free-man of this Realm, and who not 234 
How many ways a man may become a Freeman of a City or bo. 

rowg ; 236, 237 
Where a man's birth makes him free, and where not 237 
The King could not make a man a Freeman of Londow, though 


he can of the Kingdom 237 

The Freedom which the ſon had by birth, is not forfeited by 

the Father's exilement 238 
Frontage. 


Where Frontage ſhall tie a man to repair, and where not 115, 


121,122 
G. 
Gernſey ; See I{lands. 
Goats. 
; 5 23H. 8. eap. 5. 
See Stat, j 3 Jac. cap. 14. 

HE uſe and uſefulneſs of them 9k 
New Goats may be made by the Commiſſwoners of Sewers 
97, 98, 103 


Goods. 


The TABLE 


Goods. 


Leaſe. 
Property. 


See 


Goods, Chattels and ſtock joined with Land in writs of Aſ: 
ſize, and Ej<Rione Firme 228 
No Eftate can be made of them in remainder but they may paſs 
as a dependancy upon a Farm 22 
The uſe and occupation of Goods, deviſable in - pea 
228, 22 
Goods as Executor or Adminiſtrator, the Goods of the C rs + 
or of a Corporation, or the uſe or occupation of Goods, will 
mot enable a man to fit as a Commiſſioner of Sewers 


240 
It ſuffices, if the Commiſſioner have Goods of bis own in any 

' part of this Realm ibid, 

Crants. 
See Eſtate. 
A Count Palatine cannot Grant Lands in his County, but by 
Record 31 
Where the Grantee ſhall have the ſame advantages the Gran- 
tor had, and where not | 7I, 72 
Grant of a Rent-charge by two Tenants in Common, how it ſhall 
be taken 211 
Grants of the King. 


See Forfeiture. 


The King cannot grant Lands, but by Record 21 
Whether Grounds before they are relinquiſhed by the Sea, can 

be granted by Charter from the Crown; Quere ? 53 
Grounds, 


The TABLE. 


Grounds. 


The difference between Grounds gained from the Sea, and 


Grounds left by the Sea 61, 62 
What Grounds may be charged with repairs, &c. upon the Com: 
miſſion of Sewers, and what not 135, 136, 222, 223 
Gutters. 
23 H. 8. cap. 5. 
See Stat, 4 3 Jac. cap. 14. 
= 
Habendum. 
” Tak Force of it 59 
Haven. | 
Ports. 
See \ gear 28 H. 8. cap. 15. 
Heir. 
Where deſcending charges or Aſſets ſhall bind an Heir, and 
where not 117,118, 120 
Where the Heir ſhall be bound by the Covenant of his Ance- 
ſtor, and where not ibid. 
Heirloomes. G 


Have not deſcending qualities, but go with and wait npon the 
houſe 228 
Herbage. 
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Herbage. 
Herbage of Gronnds may be charged by the Laws of he 
Hereditaments. f 
What Hereditaments will enable a man to be a Commiſſioner of 
Sewers, and what not 241, 242 
High-ways. 
See Repairs. 
In _ _ ary ak ef —_— is, and the _ tvs 
Hundred. 


Where a Hundred may be taxed or amerced 122 to 125 


— —_— 


I 
Jerſey; See Iflands, 
Impediments. 


r H. 4. cap: 12. 

$ Sar E. 4. Cap. 7. 

” .23 H; 8. cap. 5. 
Weres. 


HAT Impediments and Annoyances in Rivers and 
w Streams are to be overthrown, and what not, and 


| the inlargement or exceſs onely is to be abated 2:56 
to 265 
In 


The TABLE. 
In what caſe lets and impediments in Rivers, &c. are to be 


maintained, and not deſtroyed 266 
Impriſonment. 

The liberty of a man's perſon; | much; favored in Law 168 

Where Impriſonment is againſs Magna Charta ibid. 

Who may impriſon, and who not 168, 169 

Where the Commiſſioners of Sewers may impriſon, and where 

not I70 10 177 


When 4 man' is- fined,” he may be-impriſoned” 171, 176 
Where a man may be impriſoned, quouſque finem fecerit,' and 
where not 176 
Where the impriſonment ſhall precede the fine, and where the 
fine the impriſonment tbid. 
A man in the proteFion of a ſuperiour Court, cannot be im- 
priſoned by an inferiour Court 195 


Indi&tmentr. 


See Traverl-. 


Where an IndiFment will not lie upon a penal Statute 249 


Infant. 
See Sale. 
An Infant may be a Commiſſioner of Sewers 252 
An Infant Parſon or Prebendary ſhall not for his nonage avoid 
'@ Leaſe mate by him © ibid. 


Informer. 


How, within what time, and where an Informer muſt ſue up- 
on 4 penal Statute | 247, 248, 249 


T t Inhabitant. 


The TABLE 


Inhabicanr. 
A man may be an Inhabitant, where be doth not perſonally re- 
ſide 239 
Inquifition, 
5., 5 Preſentment. 
ry ? Stat. 23 H. 8. cap. 5. 


that matters theCommiſhoners of Sewers are to inquire of by a 
Jury 08, 109 


Inrolment 3 See Bavgain. and Sale. 


Jointenants. 

See Dilteifor; 
One Jointenant may diſſeiſe his companion 230 
A right may hold Jointenancy with a poſſeſſion ibid. 
One Jointenancy may be built npox attother tbid. 


Two Fointenants, Tenants in Common, or Coparceners, muſt 
have Lands double forty Marks per Annam, or neither 
of them can fit as a Commiſſioner a Sewers 242, 243 


Iflands. 


J land, what 4 3 
Gernſey and Jerſey not within England , nor governed by its 
Laws ibid. 


The King of Man a Viceroy onely under the King of I 
ibid, 
Whether Man be parcel of the Realm of England? 4.44 
Iz Man, Breve domini mw Tag non currit 
Wight part of Hampſhire, Sicily of gy == —__ sf 
orkthire, and Silly of Dad, hey became 
parted from the Continent 44 


A new 
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A new Iſland riſen up in the Engliſh Seas is the King of En- 
glands, and the Laws .of England ſhall be there in force 
45, 47 

But is meither within County, Pariſh or Town, till the King 
bath ſo declared it 45 
Axholm and Sheppey, Iflends within the Land tbid. 
To whom mew I/lands which ariſe in great Rivers belong 45, 


46 
Ifſues. 
« Charge. 
Yee? Stat. 13 Eliz. cap. 9. 
Judgment. 
The Judgment in an Aſſize of Nuſance 268 


The Judgment upon a Preſentmeny of a Nuſance 268, 269 
The Judgment in an Aion upon the caſe for a Nuſance 269 


Juriſdiction. 
See King's Beneh. 

The Admiral's Turiſdi@®ion 40 See Admiralty, 
In what cauſes, and in what manner the Court of Sewers hath 
uriſdition, and in what cauſes not 217 to 220 
The Conrt which hath Turiſdiion of the principal matter, hath 
JuriſadiFion of that which depends thereon 219, 220 

Jury Jarors. 


See Tnquiſition. 


Where a Juror may be fined 175 
If a Juror have forty ſhillings per annum Freehold at the time 
of his being impannelled, it # ſufficient, thongh he ſell away 
the Land before he be ſworn 245 

T t 2 Juſtices. 


The T ABLE. 


Juſtices, 


Fuſtices of Oyer and Terminer, what they may hear and deter- 

mine | 217 
An AGion of debt lieth not before them ibid, 
Fuſtices of Peace, See Stat. 34 E. 3. cap 1. 13 Eliz. cap. g. 


Juſtification. 


See Stat. 23 H. 8. cap. 5. 


How, and in what manner the Perſon who is ſued for any thing 
done by vertne of the Laws of Sewers, may juſtify 220,221, 
222 


K. 
King, . 


| [*urs crugerd R 
Grants of the King; 
See. Hands. 


HE. King's. Lands. ſubje& to the Commiſſion of Sewers 
| 8,15, 16, 22 
Hzs aſſent to the Decrees of the Commiſſioners, See Stat. 23 88. 

cap. 5. 13-Eliz. cap. 9. 
He cannot take or grant Lands, but by Record 31 
His intereſt. and prerogative in and- upon the Seas 39, 4o, 
| 41,44,45,115 
Where Grounds left by or gained out of. the Sea, belong-to the 
King, and: where tothe Erontager. 42,47 to 53 
Where an. owner cannot be. found, the King bath right 45 


Where: 
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Where the King ſhall have the Lands of 4 man exiled, and 
where not 2.36 


King's Bench. 


The FuriſdiFion of the Court of King's Bench over the Com- 
miſſroners of Sewers 289, 290, 291 
The Court of King's Bench ſhall not be ouſted of its Juriſdic- 
tion, by general words in an Ad of Parliament 289 


— 


L. 


Labourers 3 See Stat. 23 H, 8. cap. 5. 
Land. 


Alienation. 
See 4 Office. 


Laws. 
4 ſ I{lands. 
ee 23 H. 8. cap. 5; 
Stat, 4 13 Eliz. cap. 9, 


Here Laws, &c. of Sewers made by a diſabled Com- 
miſioner ſhall be void, and where not 19,244, 254. 


The Antiquity. of the Laws of Sewers 23, 24, 25 
The Laws of this Realm derived from the Laws of God and 

Nature 24 
The Laws of Sewers are Prerogative Laws 25 
By what Laws the King governs on the Sea 40, 41 
Where a Nation conquered by the King of England, ſhall be 

ſubje@ to the Laws of England, and where not 46 


When the Laws in England became in force in Wales ibid. 
The Commi|ſzoners of Sewers 'may make Laws like to thoſe of 
Romny-Marſh, where there have not been any ſuch in uſe 


202 


The 


The TABLE 
The Commiſſioners of Shewers have power jus favere w81 
Phat png y 'F make, and for what purpoſes wew Laws 

are to be ordained by them *; 281, 282, 283 
Several things con derable in the making of new Laws of 


| s 2 
The difference between a Law, Ordinance and Decree 64, 
| 285 
What Laws and Decrees made by the Commiſſioners of Sewers 
are rever/able, and what not 288 


Leaſe. 
See Charge. 


To what charges the Leſſor, and to what the Leſſee is ſubje& 
by the Laws of Sewers 141, 142, 143 
Goods may be let with Land, or a Stock, with a Farm, as 
dependants thereupon , but the Property remains in the 
Leſſor 227,228, 229 
A Leaſe for years is no enablement of a man to ſit as a Com- 
miſſioner of Shewers, but a diſablement 244, 245 
Where a Leaſe made by an Infant ſhall bind him 253 
Leſſee for years may lawfully abate u nuſance contrary to the 
Statute of 12 E. 4. Cap. 7. and way be puniſhed for the 


continuance of it 259, 260 
| | Level. 
Where the Level is to be charged by the Laws of Sewers, and 
where not I44 to 148 
He within the Level who disburſes all the money, ſhall be re- 
paid his principal, with intereſt 150 
Liberties. 
See Privileges. 


Liberties of the Biſhop of Dartham in'terris ſuis inrer Tyne 
 \& Fefe, fball 1vt extenil to bis mew prrehaſed Lands, ad- 
Judged 52, 60 
Liberty 3 


The TABLE. 
Liberty z See Impriſonment. 
Livery of ſcifin. 
Livery of ſeiſin, an ancient approved Ceremony of the Law 


I 

How many ways it may be given ibid 
If the Feoffment contain Lands in two Counties, anal Liver 

in one County in the name of both will not paſs the Lands 

in the other County 31, 32 

Where the Rents, Services, &c. of a Manor will paſs by At- 

tornment before Livery of TA of the Demeaſnes, and 


where not 33 
Liv ery may be given of Land: in another County within the 
VIEW 32,33 


The difference between Livery, and Livery of ſciſin 32 


Iz Livery within the view, all the particular Lands need not 


be put in view 33 
It may be made without any neceſſity urging therennto 34 
Who can neither give nor take by within the view ibid. 
Expreſs Livery may be given by Attorney ibid. 
Whether Livery within the view caw be made by Attorney 35, 
. 6,38 
An intelleinel view will not ſerve | - 
If there be two Leſſees, the remainder in fee to ]. S. one of the 
Leſſees may take the Livery and Seiſin 36 
Ff a Letter of Attorney be made to two jointly to take Liver 
and Seiſin, one of them cannot take it ib 


If a Leaſe be made to A. for years, the remainder to B. in 
fee, and A. dieth, his Executors may take Livery of ſeiſtre 
ibid. 

The Leſſee for years who takts Livery, is more than @ bare 
__ ty ibid. 
Whether the Livery may be made to the Leſſee for years, within 
the view 37, 38 


London ;, 
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London 3 See Stat. 3 Jac. cap. 14. 
Lord 3 See Taxes. 


M. 
Man; See Iſlands. 


a - . Manor. 


may be parcel of the Manor of a Subje&t 49 


- 


T HE Soil between the High-water and Low-water Mark, 


Market; See Fairs. 
Mill. 
See Stat. 23 H. 8. cap. 5. 
If the Commiſioners of Sewers order ]. S. to repair the Floud- 


gates belonging to his Mill, they need not expreſs what E- 
ſtate he hath inthe Mill, nor ſhall it he intended a Mill be- 


fore the time of E.1. 261 
Every owner of a Mill ought to repair the Floud-gates, what- 
" ever Eſtate he hath in the Mill ibid. 


| Milftank, See Decree. 
| ' Mines. 


Why a Subje fhall not have the Silver Mines in his Grounds 
. 48 
Mortgage. 


The Mortgagor not chargeable by the Laws of Sewers 138 
Mortmain ; 


The TABLE. 
Mortmain 3 See Decree. 


Moveables. 
Moveable ſubſtance to what it extend: 239, 240 
N. 
Nomine poene. 
Nomine poenz will not enable 4 man to ſit as a Com- 
A miſſoner of Sewers # 242 


Non compos Mentis 3 See Sale. 
Nonſuit ; See Amerciament. 
Nuſance. | _ 


5 ; Amerciament. 
*©2 Stat 12 E. 4. cap..7. 


Who may or ought to abate or reform a Nuſance 2 59, 260, 


267, 268, 269 
What Nuſances are within the Conuſance of the Commiſſioners 
of Sewers, and what not 267, 268 


The ſeveral Judgments in Caſes of Nuſances 268, 269 
Where a man ſball be fined, and where onely amerced for a 
Nuſance 267, 268, 269 


Pry —_— 


O. 
Oath. 


ATH to be taken by the Commiſſioners of Sewers z See 
Stat, 23 H.8. cap. 5. and 25 H. 8, cap, 1o. 
Uu Obliga- 


3 | The TABLE. 
4 2 ns Obligation. 

| i Obligations not held valuable, but things in aFion 240 
Y Ar Obligation by a Mayor and Commonalty, Dean and Chap- 
b: - ter, or Abbat and Covent, ſhall not be avoided for the 
2 nonage 'of the Mayor, Dean or Abbat 253 


' Office and Officers. 
See Annuity. 


=. - What Offices are not chergeable by the Laws of Sewers 138 
_s To what Offices Land may belong © © I 56 
: ' Officers of Sewers; See Stat. 23 NH. 8. cap. 5. 

Where an Officer of Sewers may be fined or impriſoned 174, 


| 175 

- An Office will nat enable a man to fit as a Commiſſioner of 
- _ Sewers 241 
But Lands belonging to an Office will | 244 


Women capable of Offices, to be exerciſed by a Deputy 252 


Order. 


Order of the Commcil-table, about the execution of the Commeiſ- 
fon of Sewers 98 to 102 
Orders of "the Commiſſioners of Sewers, quaſhed for divers 
defeGs | 291 


Ordinances. 
Laws. 
MN "= n. — ſes 
Outlawry ; .See Traverſe. 
| Ownerſhip. | 
Where ownerſhip ſhall tre a man to repair, and whore not 115 


I2x, 
Parce. 


W | 
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P. 
Parcenersz See Jointenants. 
Park. 
Pp are chargeable by the Laws of Sewers 138 


Paſlage. 


What Perſons who have Paſſage for their Boats on a River 
are chargeable by the Laws of Sewers, and what not 


137 
Patron. 
The Patron not chargeable by the Laws of Sewers, for his right 
of preſentation or nomination 139 
Penalty. 


q: H. 8. cap. 5. 
vec Stat.y 25H. 8. cap. 10, 
13 Eliz. cap. 9. 


The Penalty for a Commiſſuoner of Sewers to ſit, who is #nqua- 
lified 8, 9, 233, 234, 246 
Where a Penalty appointed by a Statute, fhall be recovered by 
that means onely which the Statute appoints 249 
Penalty for relevying , inhauncing or continuing Weres , &c. 


256, 257, 259, 267 
Plea. 


How the Defendant may plead in juſtification of any a# 
done by vertne of the Commiſſion of Sewers 9, 10, 220, 
221, 222 

Un2 The 


The TABLE. 


The Party fremns by the Commiſſioners of Sewers, may <6 
, _ himſelf by Plea 167 
all caſes, _ wy hes Frauds bave «Writ of Error, or 
EN himſelf by Plea ibid. 
The tine of f taking IE 2 is matter of ſubſtance 22+, 


222 


Pands-z See Stat. 23 H. 8. cap. 5. 
Pools ; See Stat, 23 H. 8. w_ 5, 
Port: 


Cinque-Ports. 
See Fre 4 H. 4. cap. 20. 


# Port bs always graced with Legal Privileges 58 See Mag. 
Char, cap. 
The whole Conntrey is bound to the repair of Ports and Havens 


148, 149 
Poffibility 5 See- Condition. 
Przmunire. 


A Przmunice browght againft 4 Commiſſioner of Sewers 173: 
What Land: are not forfeited by a Premunire 207, 208 


Preface. 
_ The Authour's Preface | 21, &c; 
Prerogative.. 
Iflands. 
Jee ; King, 
Laws. 
The King's Prerogatives won the Seas 39, 40, 41- 
Prefcrip- 


The TABLE. 
Preſcription. 


_ iy 4 Subje& . may claim. by Preſcription, and what 
48, 

The dferen between Preſcription and Cuſtome _ 

Where Preſcription ſhall tie one to repair, and where not ibid. 

He who is bound by Preſcription to repair, is bound to doe it 


alone I21,122 
Preſeription i in a modus decimandi.good, though not in a non 
decimando. 223, 224 
Preſentnient: 
See ; 9 

A Preſentment at a Conrt of Sewers, quaſhed for ſeveral de- 
Fs LI1O 
F . [JN at a Court 0 T; Sewers muſt be by the Oaths of 

twelve men, and not a leſs number ibid. 


A Preſentment certified to. be per a———_ ooo 
generally, without ſaying twelve men, adjudg ibid. 
A Surveyor of Sewers mnay make a ſupplemental, but not an 
riginal Preſentment I1 

Hi Preſe CIS is not traverſable, for the ſmall eſteem the 
"6 "wn of it ibid 


A Preſentment to repair ratione tenurz, without mention 
where the Lands lie, void 1832. 
In what Caſes there is no. other remedy to compel] the Tenant 
to repair, but by Preſentment 183 
where a Preſentment made in the. Court of Sewers is traver- 
Sable 215, 216 
A Preſentment before Commiſſioners of Oyer and Terminer- 
is traverſable tid; . 
A Preſentment that a Were was inhaanced, without ſoing in 


quanto,. or-in qua parte, _ 


Pfivi-- 
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Privileges. 


Privjloges aid Liberties ev d to a certain Precin® cannot 

' "be "hularged beyond the arcient bounds, although the Pre- 

cin@ be inlarged | | $2, 60 
Proceſs ; See'Stat. 23 H.-8. cap. 5. 


Property. 


Who hath the Property in the Sea, A and Rivers 39, 


41, 45, 54 $53 77, 78, Ins 
Of what things the Common-law bath fixed no property 78, 79 


ow jr de way ts property of a w4v's Goo may be altered 
his conſent 188 


Thep of Goods or Stock leaſed with a Farm remains tn 
"Itz 22 
Proxies. 

Not chargeable by the Laws of Sewers OHETE ©.) 

© Publick ſake 
To be preferred before private reſpe®s or intereſt-' © ' 103 
Ar Purpreſture. 


4 Purpreſture is fineable, and where it may be committed 1 7 4 


T3 8 w% _— "S ” rs a6. "Y * ou a. Ty *. ttc. Ate. cot. th. ai th a. Sai aq. _ [ "wg 


Q 
Qualifications. 
T HE, qualification wary te in a Conmiſſioner of Sewers 
" © 9,233 10253 


Readings, 


The 'TABLE. 


R. 


Readings : 
A Summary of the firſt four days Readings 274 t0 281 


1 Recovery. 
1 See Stat. 21 H..8. cap. 15. 


Common Recovery, the force of it 207 
Rediſleifin. | 
Wilt not lie, but onthe firſt Eſtate, and againſt the firſ? 
Parties | Pg 
Releaſe. 


Where, if there be two Diſſeiſors, and the Difſeiſte releaſe to 
one of them, he ſhall hold his Companion out of all, and 
where not, but the Releaſe ſhall emure to both 230,231,232 
If the Diſſeiſors makg a leaſe for life or years, and the Diſ- 
ſeiſee releaſe to-one-of thew, the releaſe ſhall ennre to both 

| 231k 

If the veleaſe be to one of the Diſſeiſors upon condition, and the 
condition be broken, yet the other Diſſeiſor (who was ex- 
pelled by the releaſe ) is not thereby admitted to become 2 


Copartner again with his Fellow-diſſeiſor 232 
Where the breach of ſuch condition ſhall reduce the poſſeſſion to 
the Releſſor ibid. 
Remainder. 
Devilſe. 
Vee j Reverſion. 


| How Goods and Chattel: may be deviſed in remainder 228, 
229 
Rent, 


The T ABLE. 
Rent. 


What Rents are | /ſable bythe Laws of Sewers * 140 
Where a Rent-charge granted by two Tenants in common, ſhall 
- double 211 
Where a Rent will enable a man to be eConn On of Sewers, 
and where not 242 
Repairs. 
Level. 
See { Stat. 43 Eliz. cap. 4. 


Where he who the Jury finds is bothnd to repair a Bank, &c. 
decayed by the Sea, _ before he be ad- 
mitted to his 109 
For what canſes one be tied to the repairing and keeping 
of Defences againſt the Sea, and Freſh waters 11410 122 
Who is bound > 26 wy > 115 
4 for apc). po maintain or rapue.6 Defecs, 
II 
Eþ the Feoffee or Domee, his Heirs or Succeſſours and Aſ- 


rs ſhall be bound to Fafeir is perpatecty I17 
ho. ſhall be bound by a y apo; &c. 


and who may be compelled therewunto by the Commiſſioners, 

. and who not 118, 119 

With what repairs a C ounty, Townſhip or Hundred may be 

charged 123, 124. 
W here tek Grounds may be charged with repairs of Sea-wall,, 
"KC. and where not 136, 222, 225 
To what repairs the Leporg and to what the Leſſee is ſubje? 

1400144 

To what repairs the Level is. liable, and to what not 144 
to 148 

Covenant to repair, where broken, and where not I = 
Who are bound to the repair of Ports and Havens 148, 149 
A Preſentment to repair, where neceſſary 183 


How, 


The TABLE. 
How, and by whom Lands may be bound to perpetual repairs 


201, 202 
Who ought to repair the Floudgates of a Mil 261 
Repeal. 
What Laws and Decrees of the Commiſſioners of Sewers, may 
be repealed, and what not 288 
Replevin. 


See Stat. W. 2. cap. 2. 


Where a Replevin upon a Diſtreſs taken by virtue of the Laws 
of Sewers can iſſue out of the King's Courts onely, and 
where it may be granted by the $ Sheriff , and where not 


195 to 200 

Where a ſecond Replevin did lie 195 
If a rent be granted with Diſtreſs againſt gages and pledges, 
get the Diſtreſs is repleviſable 198, 200 


If « Dif reſs be taken and ſold for a ſeſs of Sewers, o Bid 


eth againſt the bu)er 199 
A Replevin from the Sheriff lieth for a Diſtreſ7 taken by 4 


Lord on his Tenant, for not repairing a work of Sewers 


200 
Goods taken upon 4 diſtringas ad reparandum por a Judg- 
ment or Decree, are irrepleviſable ibid. 


Refiancy, Reſidence. 


What Reſtancy that is, which is required in a Commiſſioner of 
Sewers, who is 4 Freeman 238, 239 


What Reſidence is required in a Parſon or Vicar 239 


Return. 


The: TABLE. 


Rat RE Return. 
T1 \  CARion upon the Cafe: 
See , Sheriff. 
Stat. 33 Eliz. cap. 9. 
Return te 4 Mandamus, er vp0x 4 Habeas Corpus, rot tro 
verſable - 244, 215 
The Return of the Commiſſioners of Sewers denied to be amen- 
ded, and why 291 
Reverſal; See Decree. 
| Reverſion. 
The Reverſion or Remainder man depending upon an Eftate 
Tail, RE Nubke by the Laws of Sewers __ 
But otherwiſe it is of a Reverſian or Remainder depending upon 


an Eſtate for life or years I4r, 242, 143, 150 
Dry Renerſions or Remainders depending npon Eſfdates for 
lives, will nat enable a man to be a Commiſtoner of Sewers 


241 

Revocation. | 
Where 4 power of Revocation may be transferred to another 
Per /anr;' and where not 35 

River. 
FSH 
See 4 H. 7. cap. 15. 
| Stat JF, H. 7. cap. 18. 


The increaſement of a River, to whom it ſhall belong 51 
Rivers twofold, and to whom they and the Soil belong, and 
who ſhall have the Piſcary 77, 78,115 
What Rivers are within the Statutes of Sewers, and in what 
cafes/the Commiſſioners May deal therein 79, 84 to 87, 270 


AFs 


The TABLE. 


Aits of Parliament for bringing of the New-river to _— 
5 

A new River may be made by the Commiſſioners of Sewers 96, 
97, 103, 104 


Sir Edward Cokes's opinion to the comtrary 93, 94 
Sxch a River may be made by them, without the Writ Ad quod 
damnum 97 
Several Statutes to make Rivers navigable 270 
S. 
Salc, 


b tap 
*©2 Stat. 23 H. 8. cap. 5. 


Here and in what caſes Goods diſtrained upon the 
Laws of Sewers oy for other cauſe, may be ſold and 


wW 


where not 139 to193 
Where it a Recovery of Debt or damages, the Goods of the 
Debtor cannot be ſold 190 
Goods diſtrained cannot be ſold by the Laws of Sewers with- 
out a ſpecial Warrant I92 
The Goods of a- ſtranger cannot be fold by the Laws of Sewers 
192, 1 
For what canſes Lands may be ſold by the C onarifaners of 
Sewers, and where not 204, 205 
Where ona charge originally laid on a Townſhip, Hundred, &c. 
Lands may be ſold, and where not 205 
No Sale of Lands -can' be made, but where there is a Perſon 
certainly aſſeſſed by name 205 
What Lands may be ſold by the Commilſioners of Sewers, and 
what not 205 to 212, 288 
No Lands can be fold away, but ſuch as were charged with the 
Seſs 206 
A Copiholder's Land cannot be ſold, nor the Freehold of ſuch 
Land but Rents of Aſſize may 134, 206 


X X 2 Intailed 


The' T ABLE. 
Intailed Lands may be ſold by the Commiſſioners of _ 
208, 209 

The Lands of a Prebend, Parſon, Vicar, Dean, Biſhop, &c. 
cannot be fold by the Commiſſioners of Sewers 209 
But the Lands of a Corporation, Feme Covert, Infant, non 
Compos Mentis, &&c. way 209, 210 
Neither the whole, nor moiety of the Lands of two Tenaiits 
in common can be' ſold, for the refuſal of one of them to 
p2y his moiety of the Aſſeſſment 212 


4. 

See 13R. 2. cap. 
Stat.< 21 H. 6. cap. 

28 H. 8. cap. 15, 


The Sea within the Realm of England 39, 40, 41 
The. King's intereſt and prerogative in and upon the Seas 39, 
A - | | 40, 41, 44, 45, 115 
Ground: left by or gained out of the Sea belong to the King, 
and 4 ſubje& cannot have them beyond the Low-water Mark 
by Cuſtome or Preſcription | 42, 47 to 53 
Subje#s may have by Cuſtome or Preſcription Perſonal Profits 
on the Sea 48; 49 
The Soil, whereon the Sea flows and reflows, may be parcel of 
the Manor of a Subje# 49 
What Grounds ſhall be ſaid to be left by, or gained ont of the 


Sea % "SO, $1 
They ſhall be taken to be of the County and Pariſh whereto they 
adjoin I 
Where the Sea over flows Land for: ſeveral years, and then P 2 
back, who ſhall have the Soil 31g 52 
The King grants Grounds: before the Sea relinquiſhes them; 
Quazre, if good ? 53 
Diverſity between Grounds left bythe Sea, and Grounds gained 
from the Sea | 61 


Sea-banks ; 
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Sea- banks 3 See Banks. 
Sea-walls 3 See Walls. 
Second Deliverancez See W. 2, cap. 2. 
Services. 
Will not enable a man to be a Commiſſioner of Sewers 242 
Sewers. 


23H. 8. cap. 5. 

25 H. 8, cap. 10. 
See Stat. 4 3 & 4 E. 6. cap. 9. 

13 Eliz. cap. 9. 

3 Jac. cap. 14. 


The Antiquity of the Laws of Sewers 23, 24, 25, 165. 
The Court of Sewers a member of the Ancient Court of Oyer 


and Terminer | 166 
A Bill of Reverſal lieth in the Court of Sewers 217 
The juriſdiGion of the Conrt of Sewers 217 to 220 


For the reſt relating to Sewers, See under their proper Heads. 
Sheppey 3 See Iſlands, 


Skerift. | 

See Stat. 23 H. 8. cap. 5; | 

Where a Sheriff may be fined 175. 
Where the Sheriff may grant a Replevin, and where not: 195; 


to 200 
No. Auerment to be taken againſt a Sheriff's return 215 


Shore. 
Who hath. the property, . and who the uſe thereof 54, 55, 115 
Sicily.z. 
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Sicily ; See Iſlands. 
Silly ; See-Iflands. 
Soll. 


See —_ : 83 


Spiritual Perſons. 


Ecclefijaſtical Perſons. 
See 4 Mag. Char, cap. 14. 


Springs 3 See Stat. 23 H.8. cap. 5. 
Spurnhead 3 See Iſlands. 
Statute z See Defcaſance, 

Statutes. 


The Commiſſioners of Sewers power to make Statutes 4, 5, 7 
Where the Judges have expounded a Statute by the Title 26 
The Statute Laws are in force on the Seas 40, 42 
A general Statute unſtznted and unbounded, ſhall extend to 
Wales 6 
Expoſitors of Statutes are not tied to Titles and Preambles 4 
60 

The difference between a Statute repealed, and a Statute ex- 
pired | 95 
Statutes ſhall be expounded according to the meaning, and 
. not the letter 96 
What Statutes extend to Copiholds, and what not 133, 134, 
How promtſinons words in a Statute ſhall be marſhalled and 


expounded I70 
What Statutes extend to intailed Lands, and what not 207 
208 


Penal Statute, See IndiF ment, Stat. 31 Eliz. cap.'s. 
A penal 


| The TABLE. 
A penal Statute is ts be ſtrictly taken for the King, and f«- 


vourebly for the SubjeF? 209 
Several Statutes for abating private Weres ,. 261, 262 
Several Statutes to make Rivers and' Streams navigable 270 

Magna Charta, 
Cap. 9. Liberties. 
The Liberties and free Cuſtoms of Ports confirmed 58 


Cap. 14. Amerciaments. 
An Amerciament muſt be impoſed by preſentment of good and 


lawfull men upon their Oaths 109, 110, 177, 179 

A ſpiritual perſon ſhall not be amerced according to his ſpiri- 
tual living 12 

The Writ of Moderata miſericordia grownded upon this Law 

177 

An Amerciament ought to be according to the offenre ibid. 

What is meant there by Freeman 234 


Cap. 15. Banks and Bridges. 


The firſt Statute of Sewers, ane Bridges 25, 85 
Facere there, is to be conſtrued Reparare, or Manutenere 
| | fs 
Whether it be repealed, or extends onely to Bridges ereFed be- 
fore ibid, 
Implies that a Townſhip may be bound to repair Bridges 123, 
124. 


Cap. 16. Banks. 


Makes much againſt ereFing of new- Banks, if it be in force 
93 
Cap. 23. Weres 


What Weres were to be put down by this Statute 255, SON 
e 


: The TABLE. 
The generality of this Statmie is reſtrained by the ſucceeding 


Statutes about Weres 258, 260 
Cap. 29. Impriſonment, &c. 

What Impriſonment is againſt this Statute 168 
Anno 4E. 1. Extenta Manerii. 

The office of a Surveyor deſcribed 106 
Anno 11 E. 1. Acton Burnel. 

Copibolds cannot be extended upon this Statute 134 

Intailed Lands not extendable by this Statute 208 


Anno 12 E. 1. Statuta Walliz. 
Wales made parcel of England thereby . 46 


W. 2. Anno 13E. 1. 
Cap. 1. De donis conditionalibus. 


Extends not to gifts made before the Statute 58 

What things are intailable within this Statute, and what not 

157, 158 

A Baſtard cannot inherit by force of #his Statute 16 1 62, 
6 

The general words of the Stat. of 16 R. 2. cap. 5. of Pr2 

munire do not repeal this Statute 207, 208 


Cap. 2. Replevin. 


By this Statute the ſecond deliverance is to be awarded out 
of the Rolls of the Court whence the Retorno habendo came 


195 
Cap. 18. Elegu. 


Copibolds cannot be put in execution upon this Statute 134 
Intailed Lands not extendable by this Statute 208 


Cap. 35 
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Cap. 35. Wards; See Abjuration. 
Anno 13 E. i. De Mercatoribus. 


Copibolds cannot be extended upon this Statute 134 
Intailed Lands not extendable by this Statute 208 


Anno 13 E. 1. Of Wincheſter. 


A Townſhip ſhall be amerced for the eſcape of a Robber 124 
No —_ for 300 years, for him "12; were taken in 
execution upon this Statute, to have contribution 125 


Anno 31E. 1. Cap. 7. Butchers See Abjuration. 
Anno 17 E, 2. Cap. 11. Prerogativa Regis. 


The K ing's Prerogative upon the Seas 40 
Anno 18 E. 3. Cap. 3. Sea. 
The Sea' ſhall be open to all ſtrangers 40 


Anno 25 E. 3. Cap. 4. Weres. 
See Weres. 


Anno 27 E. 3. Cap. r. Przmunire. 


A Przmunire browght upon this Statute againſt a Commiſſioner 


of Sewers 173 
Anno-34 E. 3. Cap. r. Juſtices of Peace, 
Fines ſet by Fuſtices of Peace ſhall be reaſonable 176 


Anno 45 E. 3. Cap. 2. Weres. 
See Weres. 
| Anno 13 R. 2. Cap. 5. Admiralty. 


Doth not imply that the Seas are not within the Realm 42 
Yy Anno 


The TABLE 
Anno 16 R. 2. Cap. 5. Premunire, 
Intailed Lands not forfeitable by this Statute . 207,208 


| Anno 1H. 4. Cap. 12. Weres. 
Provides for the paſſage of Ships and Boats in groat Rivers 


76 
"165, 216, 257 


Gives 4 Treverſs ” rhe-Pirly 3 64-0 
het Difealr« aud Anneyarces \in Waters and great Rivers 
* fall: ” corridted or. pulled dowr: 257, 258 
who ſhall pull. down or amend them _ | 257 
The pr uh on them "ne make ow, or ir Fs inhaunce or 
"257, 267 
PE re op 0 ck Were wb nts onely, as were erec- 
ted before the reign Ft which have been in- 
haunced and A fog 260 


Anno 4H. 4: Gap. 11. Weres. 
Two things there mentioned, which none of the. former Sta- 


tutes took, order for 258 
Cap. 20. Ships. 
Puts a difference between a Port and a Creek 57 
The reaſon why .it appoints merch w#dizes to be charged and 
diſcharged at great Ports ibid. 
Anno 6 H. 6. Cap. 5. Sewers. 
See Commiſſion 
This Statute C though Lincolatbire oxely be nm) extended 
to al] England 2 T 
Calceys mentioned therein 
The Commiſſioners of Sewers had power by this Statute to = 
new Defences 95 


Though expired, yet worthy imitation tbid, 


Anno 


The TABLE. 
Anno 18 H.6. a ArePWnce. 


4 Joſs Peace not having Lend: ſufficient fhall be 
ſhed z way EN appoints, aud not by edi aint 


249 


Anno 31 H.6. Cap. 4. Aliens. . 


The King s Subjes foall not attach npon the Sea wny Stran- 
ger in amity with this Realm 40 


Anno 12 E. 4. Cap. 7. Weres. 


Confirms all former Statutes againſt Lets, Impediments and 
16 Fug 258 
The Penalty for not emading or breaking down, or for continu- 
ing Wares, &c. _— _ . contrary to the Sta- 
tute of 1. H, 4. Cap. 259, 267 
Extends to Rivers vc 7 at not navigeble, which —_ 
peer Statutes did not id. 
Leſſee for years is within this Statute, and may lawfully 
abate any ſuch nuſance, and be puniſhed for the continuance 
of it 259, 260 


Anno 1 R.3. Cap. 1. Uſes. 
The promiſcuous words thereof, how fo be conſtrucd I70 


Anno 4 H. 7. Cap. 15: Thames. 
Thames termed a River 77 


Cap, 24. Fines, . 
A Corporation bound by a Fine and nonclaim by five _ 


209 
Infants, Idiots, and Women Covert hed been bound by this 


Statute, had they not been excepted. - ' 210 
Anno 19 H. 7. Cap. 18. Severn. | 
Severn termed 2 River 77 


Yy 2 


The TABLE. 


_ Anno 6H.8. Cap. 10. Sewers. 
A Commiſſion of Sewers direFed to any Perſon not qualified, 


— 
Y 


was void by this Statute 254 
Expired, and not revived by 23 H.8. cap. 5. ibid. 


Anno 21.8. Cap. 15. Recoveries. 


Tenant for years, though there were neither Fine nor Income, 
may falſify a Common Recovery 59 


Anno 22 H. 8. Cap. 5. Bridgee. 


Seems to oppoſe Magna. Charta Cap. 15. | 86 
Whet Bridges are within this Statute, and what not | 86, 87, 
| i 


| J 
Extends to the repairing and amending of Bridges, but not - 


the making of new | 9 
Gives authority to of Peace to charge a County, Hun- 
dred or Town with the repair of Bridges 124 


Anno 23 H.8. cap. 5. Sewers. 
See Commiſſion, Commiſiioners. 


The reaſons of making this Statute _ _ I 
Commiſſions of Sewers fall be direfed in all parts within the 

Realm I, 2 
2t06 


| + 
Making of Laws, Statutes, Ordinances and Deorees 4, 5, 7 
Power to hear and determine 5 


Awarding 


Thee TABLE 


Awarding 7-4 Writs and other Proceſs to Officers ibid- 
Power to ſurvey ibid: 

r to return Juries 6 
AL Officers ſhall be attendant upon the Commiſſioners of m__ 


The Oath to be taken by the Commiſſioners of Sewers, and be- 


fore whom i 6,7 
Sewers, and axthorizes the 
g- to the tenor and effe® of 


Statutes 
ers to doe ac 


the Do -—-unm 7,95 
Sewers may decree Lands, &c. from 

_ Owner, ro doth not pay his afſeſment 7,8 
Their Decree ſhall bind the: xg. 1 OI 6, g 


The penalty on the 'Comuniſſower who ſits, being unſworn, or 
unqualified 8,9, 233, 234, 246 
Commiſſioners of Sewers, how to be qualified 9 
How the 4 — may juſtify, by force of this AF 9, 10, 
221, 222 
Treble damages to be recovered, by him that is ſued IO 
Wages fl ge Commiſſioners and ficers of Sewers ibid. 
I: oof manner Commiſſions of Sewers for the Dutchy of Lan- 
caſter, Wales, aud Counties Palatine ſhall be awarded, 
and who ſhall name the Commiſſuners IO to 13 
The Fees to be paid for the Commiſſions of Sewers LE 
A Commiſſion of Sewers by virtue of this AF ſhall endure three 
years 11. See the Statute 3 & 't 6. cap. 8. and 13 Eliz. 


CaPe 9+ 
Superſedeas of 4 Commiſſion of Sewers - tid, 
How long the Laws, Decrees, Ordinances, &c. ohe Com 
—— of Sewers ſhall be in force 12, 286. See the $14 
tute 13 Eliz. cap. 9. 
The King's Rozal Aſſent, where neceſſary and whither to be 
certified 12, 313, 286.. See the Statute 13 Eliz. cap. 9 
What Fees ſhall be paid for ſuch Certificate | 
by the Statute '3 & 4 E. 6. cap. 8: ied 


Made 
The canſes ned Am the Authour pt choice to reade upon 
this Statute 22, 23 


The TABLE 
The extent of this'\ 2 2440-47; $8.40 62, 225 
The! weceſſary uſe of this Law 


27 

The diviſion ar thereof ow everal parts... - a8, 29,63, 64 
wks hurt and. anſaxce wife frame the 
"Sand, Ds T, the Sea to Land 47,269, 270 
Priviate Banke and Wells ave wot within this Statote 76 
pon ion Gorge rey rn 
C + 28a * ', -79,84, 40 87, 270 
What Sewers , Gutierx,, Ditches., Pools | Ponds, Streams , 
gs, Waters, Bridges, Calceys and Goats are within 
3p bd nile was; and how the Commiſſioners 


+ May deal eras TY 30 te 91,270 
Sean I5-. of Bridges 86 
FRI Pg thinglwet tefeeretind 


this Law, yet when once ereftd and found 

TA” df be nated aud mand eined 4 the ; orig 

- rity thereof - 91 
New Walls, Banks, and other Defences, and new p Rivers, 
Streams, Cuts, Drains and Geale may be made by force of 


this Statute * 94 to 104 
_ fo tbe contrary 93, 94, 104 
eſſeons or Revernes of the Clergy may be charged by 

ps _ 131,132 
Al proceedings upon the Commiſoon-of &twer s ought to be in 
Evgliſh 166 


How thoſe word: in the Statute (That ye compel! them by Di- 
ſtreſs, Fines, Amerciaments , and by other puniſhments , 
Ways or wears) are to be conſtrued ny) : 169,170 

By what words in" this Statute: 'the C ers of Sewers 
Rave. power to ſell the Goods the Ofimder I90, 191 

To what Ranteoln, and out of what Conrts the words ( A- 

vowry, Cognizance, &c. ) - extend 194,195, 197 to 200 

The ſtd peely Law which: gives Jabs of Landsvim Rowe of 
erwers | 2OZ 

The Proſecutor wpon't his Stante camo! ſue by Bil + " 11247 

Withie what time, where, and how he muſt ſue 247, 248, 


249 
The 


| The TABLE. 
The ſeveral ſorts of Impediments and Annoyance: nnd 


The fn Ll oats 
tatutes an e this "ns. 
confirmed thereby, are Ka Pace pr x of Parliament, = 


not of Laws or Ordinances wade by # Commiſſioners of 


Sewers 285 
Anno 25 H. 8. Cap. 10. Sewers. 


The Statute 23 H: 8." cap. 5. of Sewers to extend to the Town 


and Marches of Callis 14 
No Commiſſioner bound to travel out of the Connty where he 


dwells. 4 
The forfeiture of a C ommiſſioner refuſs ing to be ſworn 14,15 


Anno 26 H. 8. Cap. 3. Firſt-fruits and Tenths. 


Tenths formerly payable to the Pope, now payable to the King 
| 130 
Cap. 13. Treaſon. 


Gives the forfeiture of intailed Lands, in caſes of Treaſare 
208 


Anno 27 Ho8. Cap. 10. Utes. 


IF a fine be levied of Lawds, to the intent that Je S. ſhould re- 
4 => a yearly rent thereout, J. S. may diſtrain, though 10 


mention. thereof in the Carvezance, for that the Statute gi- 
veth a diſtreſs 189, 181 


Cap. 26. Wales. 


The Laws of England #ot totally in force in Wales till this 
Statute 46 
Anno 28 H. 9. Cap. 15. Trials. | 


Trials of Offtnces done upon the Sea 40' 
Puts a difference between the Sea, a Haven, and a Creek 57 


Anno 


The TABLE. 
Anno 32 H.8. cap. 1. Wills. 
-Bxtend'# to deviſes of Lins before ihe Statete © 59 


\The having Lands mentioned therein, is intended of a ha- 


'" 'ving #0 diſpoſe, and not a having to retain onel 243 
4 Diſfſeiſee <4 during % Diſſeiſin deviſe his Land: by 


this St 246 


1 


—Y 


ga 45- Firſt-fruits and Tenths. 
See Courts. 
Anno 33H. 8. cap. 22. Wards and Liveries. 
See Courts. 
Cap. 39. Accomptants. 
"Binds the Lands of Heirs in tail 208 
Anno 384. 6. cap. 8. Sewers. 


The Statute of 23 H. 8. cap. 5. made perpetual I5, 23 
1 may be taken on the King's Lands ” a Tax aſſeſ:- 


td by the Commiſſioners of Semers - 15,16 


0 ot her Fees = be paid , &c. of Ka | 
, than fick ; as are _ Ow 


Gs 29 8. _ fo be paid in C 
C ers of Sewers to endure five years 16. "Fee —_ 
8. cap. 5. and 13 Eliz- CaP. 9. 
a j. Comme of Sewers 16 
This Statute ar that of 13 I, iz. cap. 9. reconciled 142,143 


Anno 1 Mar. cap. 11. Sewers. 


Provides for reforming the hurt which may ariſe by reaſon of 
the Sand in the County of Glamorgan driven ont of the Sea, 
which the Statute wy 23 H. 8. cap. 5. did not extend unto | 


46,47, 269,270, 


Annis 


The TABLE. 


Annis 2 & 3 Ph. & Mar. cap. 8. High-ways. 


What Eccleſiaſtical Perſons are chargeable by this Statute 
E 131 


Anno 1 Eliz. cap. 1. Supremacy. 


An Alien could not have been a Commiſſioner in Canſes Eccle- 
_. Jaſtical _ 255 
. _ Cap. 19. Leaſes. 


See Eccleſiaſtical Perſons: 
Anno 5 Eliz. cap. 5. Navy. 
A new Fiſh-day appointed by this Statute 26 
Anno 13 Eliz. cap. 8. Utury. 
In what manner Juſtices of Oyer and Terminer may hear 


and determine Oſury 217 
An AGion of Debt lieth not thereupon before them ibid. 
ad "Cap. 9. Sewers. 


Commiſhoners. 
. ...vee 4 2&4 E. 6. cap. 8. 


Commiſſions of Sewers to indure ten years 17, 286, See Stat. 
- 23H. 8. cap.5. and 3&4 F,6. cap. 8. 

Superſedeas of 4 Commiſſion of Sewers 17 
The Laws, Decrees, Ordinances, &c. of the Commiſſioners 
. . of Sewers ſhall be in force without any Certificate thereof 
'  znto Chancery, or the Royal Afſent had' 17. See Start. 

23 H. 8. gapn$lyt no nt 
How long they ſhall be in force 17, 18. See Stat. 23H. 8. 


> Cap. $. 
Tr: what caſe the Juſtices of Peace may execute them, and how 
[ ong oof I - 
No Farmer of any Lands within the Precin@ of the Commiſ- 
” fron, who hath not forty pounds per annum Freehold, ſhall 
| Z bave 


« -- 


The TABLE. 


have his woice in making any Ordinances of Sewers, con- 
cerning the Lands he hath in farm 19, 20, 244, 245 
Al A&s done by ſuch a diſabled Perſon jhall be void 19, 244, 


254 
The Commilſroners weed not make certifitate or return of their 
Commi(ſſun, or any of their Ordinances, Laws or doings 


19 

The Clerk of Sewers ſhall yearly eftred# the Iſſues, Finer, Pe- 
nalties, F, wins and Amerciamerts, and yearly deliver 
them into the Exchequer, under pain of five pounds 20 


| Cap. 10. Leaſes. 
See Ecckfiaftical Perſons. 


Anno 14 Eliz. cap. 11. Leaſes. 
See Eccleſiaſtical Perſons. 


. Anno 18 Eliz. cap. 5. Informers. 


No Proſecntor Qui tam, &c. can fue by Bill upon any Statute 
precedent to t 247 


Anno 27 Eliz. cap. 13. Robbery. 
Gives contribution to bin w ds are taken in execution 
pot the Statute of Winton x25 
Cap. 22. Chicheſter Haven. | 
Power given to Ovt a new Chanel in any man's Ground, and 
to compontrd with the Owners thereof 104 
|  .. Anno 3r Eliz. cap. 5. Informers, 
Within what time the King or Informer muſt ſue upon a pe- 
nal Statute 248 
Anno 43 Eliz, cap. 2. Poor. 


Makes the Parſon and Vicar chargeable to the Poor T30 


Cap. 4+. 


The TABLE 


Cap. 4. Charitable uſes. 


Goods, &c. as well 4s Lands, Kc. are chargeable to the re- 
pairs of Sea-banks, &c. by ſpree of this Statute 120 
The Commiſſioners of Sewers may compell the performance ibid. 


Anno r Jac. x. cap. 7. Rogues. 


Why Walcs was named therein 46, 47 
Cap. g. Alehouſes. 

Why Wales was named therein 46, 47 

The forfeitures of Alehouſe-keepers may be levied by ſale of 

their Goods 189 


Anno 3 Jac. 1. cap. 14. Sewers. 


Provides for the Walls, Ditches, Banks, Gutters, Sewers, 
Goats, Canſeys, Bridges, Streams and Waterconrſes with- 


in two miles of London 87,88 
Cap. 18, New River. 
For bringing the New River to Londan 85 


Satisfaion to be given to the Owners f the Grounds, through 

which the New Rover ſhowtd be I04 
Anno 4 Jac. 1. cap. 12, New River. 

For bringing the New River to London. 85 


Anne 7 Jac, 1. cap. 20. 
In great repairs and new building, the Leſſor and Leſſee ſhall 
th be at the charge | 142 
Gives expreſs power to ſell the Goods diftrained 18g 


Zz 3 : Stock. 


The TABLE. 
"Stock. +> - 
| See} «Goods, 
| Leaſe. 
5 HR | 


"The ſeveral puniſhments which the Roman Laws did: inflict 
upon Strangers 235 


Streams. 


Commiſſioners.” 
See Statutes. , 
23 A. 8. Cap. 5. 
83 Jac. cap. 14. 
New Streams oy be. made. by the Commiſſioners of Sewers 
. St RT . » 931 94» 96, 97, 103, 104 


2 Suitz See Informers. 
Sunday. 
See Commiſhoners. 


Where Judicial aFs propter necellnaerem are good. on. that 
day 166 


Superledeas, 


"Stat. 


et 8. cap. 5 
Se Sa & 4 B, 6: cap. 8. 
13 Eliz. caps 96” 
An inferior Opurt cannot ſugerſade «ſuperior. © 195 


Surrender. 
A ſurrender of a CSS may be given and taken by Attor- 


 wies 35: 
Ee 55 
Survey, 


The” T A'BLE. 


Survey,,,Jurveyor. 


Commiſitoners. 
See 2. Sear 23 B. 8; cap. I. 


The office, eſteem and anthorit ty of p Surveyor 106 
Several ſortrof Surveyors: . | tbid. 
Surveyor of Sewers ibid. . See = Enne 
Surviyorſhip. . 
' Where au aGion by tn two Tenants i in common ſhall ſurvive 210 
vp 211 
Synodals. 

Not dead by the Laws f Sewers | 138 

; = k- 

Fail. 


[4 Eſtate... 
"See 4 Frank- marriage. 
( Stax. W. 2. cap. 1. 


that things are intailable, and what not 157, 158 
Is what caſes the Heir in tail ſhall be bound by the AG of bs 
.\ Anceſtor,” and where x0t '\\ ©. . 207, 208 


4 Recovery againſt Tetant in tail with voucher, a lineal war- 
ranty with Aſſets, or a collateral warranty without Aſ- 


ſets binds the Heir in tail b y the Common- law 207 


Where intailed ns are extendable or forfeitable, and where 
\r wok ic * -207, 208 


Intailed Lands ma , be fold 1 the C ommiſſioners of Sewers 
208, 209 


Taxes. 


The TABLE. 


Charge. 
oo 23H. 8. cap. 5. 
| "Uotate{ HA E.6. aap. 8. 
Who, and what Lands,  Hereditamemts, 8c. may be taxed by 
the Commiſſioners of Sewers, and who, and what not 115 
fo 151 
A whole Townſhip or Hundred may be taxed by the Laws of 


Sewers SEL 122 #0 129 
What taxations may be laid wpon Townſhips or Hundreds 


| 123, 124 
To Tax 4 man and his Aſſigns wpon the Commiſſion of Sew- 


ers, ill 117 
How & particular Tax by the Laws of Sewers ought to be laid, 
whether upon the Acres, or Perſons 127,128 
A Copibolder or Tenant fhall be taxed for the Land, and the 
Lord for the Rent 135 


Tenant; See Taxes. 
Tenants in Common. 
a be a 


bd 


Frank- e. 
See | Joimcnane 
ent, 


Tenants in common may be aſſeſſed jointly, but if one vefuſeth 
to pay his moity, jet his moity of the Lend cannot be fold, 
mor yet the whole 290, 271, 212 

Where for 4 treſpaſs lowe wpon the Lunds of two Tenants in 
rommon, one onely ſhall have the attyon, and where both 


muſt join, and the ation ſhall ſurvive 210, 211 
| 7 | 
To whom paiable 130 


The 


The TABLE. 
The Biſhop's C _—_— of a Parſon's refuſal to pay his Tenths, 


not treverſab 215 
| = Tenure. 
| Where Tenure ſhall tie one to repair 117 
Townſhip. 
See Treſpaſs, 
Where a Townſhip may be taxed or amerced 122, #0 129 
Trade. 
A Trade will not enable a man to be a Commiſſioner of Sewers 
241 
Traverſe. 
See Þ Tembs 
What Prefentments are traverſable, and what not 111, 213 
to 216 
Where the canſe of a Fine is traverſable, and where not 
176 
Returns not traverſable _—_ 
A traverſe admitted of by the Statute of 1 H. 4. cap. 12. of 


Sewers 216 
Thoſe things which the Commiſſioners of Sewers doe by their 
view, or by ſurvey or diſcretion , are not traverſable 


ibid.. 

Where the AGF of a Fudge is traverſable , my 
ibid. 

The Decrees of Commiſſioners of Sewers, not traverſable 216 
217 

At Common-law, after judgment no traverſe can be taken 
| | 217 
An Indi ment at the Seſfons of the Peace is traverſable, but if 
the party nditfed be outlawed, no traverſe lieth, but. a writ 
of error ibid.. 
Treaſon. 


The! TABLE: 


ts ' Treaſon; | 
Intailed Lab forftable for Treaſon $5... 368 


ED Treſpaſs.  .. 


See Tenants j in nn 


If a Townſhip be aſſeſſed, cud the goods of a man of the Town 
ptr is not chargeable be Oe "Fae lies I25 


"Trial.. AND VS 


Trials of offences done upon the Sea 
If one,be firickes « on the deg, and. die on the Land, the Gem: 


| mon-hew cannot try it poker 4 


Tythes. 


Tythes of Fiſh gotten in the Sea 48 
What charges are payable out of Tythes, and what not 1 30 


How fer « mean may preſcribe to be diſcharged of Tythes 223 


224 
uſe V. * = EN 
What i valuable ſubſtance, and what not | po 249 
USL V1 & armis. | 
No her 2n, ſuſferance, negled, or. poplegſny cars be Jad 

+ ; Fo be y force 178 
\Myewerulimwys) 5 int «x 
Commiſſioners 
he af Compit x 
"Who may make the view:in an Afſize 1" pl 5 
Where a 1 or actual View is neceſſary, a where an in- 
telleFual View will ſerve, and where not 35,106 


Villain. 


Tie TABLE 
&* . i Villain. © \ v > wet : bn - 


A Villain way þ Py TY » Commiſſioner of Sewers 243 
| . Vocation, . | 

4 Pocation will not enable a man to be 4 C Commiſſ oner rof Sewers 

| ST 7 1 


YT 


Ukury; See Stat. 13 Eliz. cap. 8. 


Uſusrei,.; :\/ 
Where Uſus rei ſhal bind? i min th the repair fs Sea-wal's and 
. other nt and where not \ © (© 120,121 
Wages. - 


See Stat. 23-H.;8. cap. 5. 


v7 Ages of Labourers, &e. mma be recovered i in a Court mee 
vids ht gd 8 


a Jewers } 35 
Wales. 
| 12E. 1. 
See Stat. Þ 27 W. 8. cap. 26. 
Co ions of-Sewers for, Wales +----. - «a WY 
A. ps 47 Statute ſhall extend to Wales 46, 47 
wh Wales\mas r4med th the Setter of 1 Joc: cap. 78 9. 
40,47 

Wales within the Statute of 23 H.8. cap. 5. of Sewers. ibid. 
INS Oy wn * Walls. 
Jo BUSHY; 23 H. 8. cap. 5. 
72 E- + 4/0 M "Stn HE cap. 14. 


all or Bank maybe raiſed.on the Grounds left, to defe Is 
.3 ts & vantrey, but not to defend _ Grounds jemſes 62 


"The: TABLE. 
- In whom the Property of Sea-walls is 74 
New Sea-Wals = kd made by the Commiſſioners of Sewers 
: Hh 92 #9 '96, 99, TOO, 1O4, 103 
$S inions to the contrary _ I04 
py — Sea-wall may bs puled down by the Commiſſioners 
They who were bonnd to maintain the ancient Wall , are 

not bound 40 maintain 4 new-one in another place 282, 


283 
Ward See Family. 
URN Warrant. _ 201 
Where a Diſtreſs may be taken without "any expreſs Warrant 
2Þ | 18, 181 
For a ſale of goods by the Laws of Sewers, an expreſs Warrant 
is neceſſary 192 
Warranty. 

The force of it 207 

|  Warten. 


If oe buve '« Warren in bis Lund: in Pale , and puktbie 
- other Lands there, the Warren ſhall not extend therew $2, 


60 
Warrens are chargeable by the Laws of Sewers 138 


Walſlt. 


Who may take advantage of Waſt committed, and who no; 
| | 71, 72 
Leffee for life without impeachment of Vaſt, remainder for k 
_ © own life, the privilege is lo 72 
T1f-Leffee for year's Poſer « ouſe to fall dawn, and before an 
aTion m—_ he build another in the ſame place of the ſame 
quality and quantity, that ſhall excuſe him in an att ion of 
Waft ; contra, if it be built in another place 93 
Where the irruption of the Sea or Freſh-waters whereby 
' the Land is ſurrounded, is Waſt, and where not 146, 


I47, 148, 


Water- 


The TABLE 
- CERES. 


See Stat. Jon going > 
Pa 

- Sex Stat. ag H. 8. (cap. 3. NE 

No property in running Waters y8, 29 
Wears. 


1 H. 4. Cap. 12. 
See Stat. 4 12E. 4. cap. 7. 


Whas TPerer were to be Pit down by Magna Charta 255 


| 256 
What Weres and other Impediments and Annoiances are to be 
put down by the Statutes of 25 E. 3. cap. 4. and 45 E.3. 


Cap. 2. ibid. 
The penalty for relevying, inhauncing or continuing Weres and 
other Impediments 256, 257, 267 
Several Statutes for abating private Weres 261, 262 
An ancient Were not to be overthrown or removed 263, 264, 

Wight ; See Iſlands. 

Women. 

See Baron & Feme. 
| What rule and government in Eccleſiaſticals Women have been 
admitted to 252 
They have been admitted to the higheſt places in Temporal Go. 
vernments 251, 252 
What other Governments and Officer they may be admitted to 
252 
A Woman may be a Commiſſioner of Sewers 252, 253 


Wood 


of Aſeze 


ad quod Jam or t = | Bir , 
Wen where neceſſary, id oh not . Fr , oe 7 4 
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